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Author’s Update 

The following information is an up- 
date to my October 1997 article “Regu- 
lations Clarify Rules Regarding Resi- 
dency of Trusts.” 

Section 1161(a) of the Taxpayer Re- 
liefAct of 1997 (the “Act”), amends Sec- 
tion 1907(a)(3) of the Small Business 
Protection Act of 1996 (the “Small Busi- 
ness Act”) to authorize the Treasury to 
permit the election of continued U.S. 
treatment by a trust that was in exist- 
ence on August 20, 1996, and was con- 
sidered a U.S. person on August 19, 
1996. Section 1601(i)(4) of the Act lim- 
its the election of continued U.S. treat- 
ment to a “reasonable” transitional pe- 


riod following the August 20, 1996, en- 
actment of the Small Business Act. Ad- 
ditionally, the trustee must not have 
opted to treat the trust as a foreign 
trust under the election provided by 
Section 1907(a)(3)(B) of the Small Busi- 
ness Act, the trust must make modifi- 
cations necessary to be treated as a U.S. 
person before the expiration of the rea- 
sonable period, and the trust must meet 
such other requirements as the Secre- 
tary may require. See Act Section 
1601(i)(4). These conditions are simi- 
lar to those set forth in Notice 96-65, 
IRB 1996-52. 

Nancy ELLEN McCartuy 
Miami 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer 
in the practice of the legal profession are clearly set forth in 
the following oath of admission to the Bar, which the lawyer is 
sworn on admission to obey and for the willful violation to 
which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the 
Constitution of the State of Florida; 

“| will maintain the respect due to courts of justice and judi- 
cial officers; 

“| will not counsel or maintain any suit or proceedings which 
shall appear to me to be unjust, nor any defense except such 
as | believe to be honestly debatable under the law of the 
land; 

“| will employ for the purpose of maintaining the causes con- 
fided to me such means only as are consistent with truth and 
honor, and will never seek to mislead the judge or jury by any 
artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the se- 
crets of my clients, and will accept no compensation in con- 
nection with their business except from them or with their 
knowledge and approval; 

“| will abstain from all offensive personality and advance no 
fact prejudicial to the honor or reputation of a party or wit- 
ness, unless required by the justice of the cause with which | 
am charged; 

“| will never reject, from any consideration personal to my- 
self, the cause of the defenseless or oppressed, or delay 
anyone’s cause for lucre or malice. So help me God.” 
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What Is a Lawyer? 


o me, the essence of a lawyer 
is composed of three overrid- 
ing qualities—human values, 
intellect, and hard work. 

Human values—Our fundamental 
purpose is to serve the people and to 
protect their rights. To carry out this 
mission, lawyers have developed a 
highly refined sense of right and wrong. 
While, ironically, lawyers are forbidden 
to present the Golden Rule in court, we 
live by that very creed. Lawyers put all 
others, be it family, clients, or commu- 
nity, above ourselves. No group cares 
as much as we do. 

Intellect—The law is the most 
learned of all the professions. It is dy- 
namic and ever-changing. Thomas 
Jefferson said that if the law remained 
the same, it would be like keeping the 
clothes of our infancy upon our backs 
as we grew. Research is second nature 
to lawyers, as much as to any microbi- 
ologist in the lab. Lawyers have a thirst 
for knowledge that cannot be quenched. 
No best-selling author or university 
academic writes more than lawyers. 
Lawyers must become experts not only 
in the law, but also in the sundry fields 
involved in each case. Marvelously, the 
full weight of all of this intellect is de- 
voted to the good and welfare of others. 

Hard work—Being a lawyer is no 
easy task. A lawyer’s work is too im- 
portant to be squeezed between a 9-5 
schedule. Driving every good lawyer is 
the sticktoitiveness necessary to obtain 
a full measure of justice for the client 
and the cause. 

I believe that the practice of law is 
the highest calling in the secular world. 
There is a small minority of lawyers 
who do not deserve to be lawyers, and 
ultimately they will find their way out 
of the profession, voluntarily or invol- 
untarily. The vast majority of lawyers 
meet and exceed all of the qualities 
mentioned here. 


Not long ago, I received a letter from 
a lawyer named James Bell of Holmes 
Beach, who has placed into words just 
what a lawyer is. I am sharing this 
(slightly modified version) with you: 


The lawyer is the genius in the court- 
room and the logician in the appellate 
court. The lawyer is the local historian 
when examining an abstract, an engi- 
neer when evaluating a patent applica- 
tion and an accountant when preparing 
an estate return. 

The lawyer is kind and consoling to 
the bereaved widow and harsh and rep- 
rimanding to the neglectful parents of a 
wayward child. The lawyer is wise when 
counseling a young couple whose mar- 
riage is on the rocks. 

The lawyer is active in the commu- 
nity, synagogue, and church. The law- 
yer is a leader in charities, the Boy 
Scouts and the Girl Scouts. 

The lawyer is the Governor of the 
State of Florida. The lawyer is the Presi- 
dent of the United States. 

The lawyer is the only one who stands 
between the lone individual and abuses 
of governmental power, judicial power, 
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corporate power, and the power of a 
shifting majority. 

The lawyer is the guardian and 
trustee of the freedoms and liberties of 
our republic. 

The lawyer is the true American 
Hero. 


Unfortunately, over the years the 
public has forgotten that without law- 
yers there would be no democracy. Ig- 
norance about lawyers and our legal 
and judicial system has bred a disre- 
spect that is widespread and unhealthy. 
While lawyers and judges lament this 
derision, nothing has been accom- 
plished to combat this problem. 

To educate the citizens of this state 
and to restore their respect for the pro- 
fession, The Florida Bar has begun a 
speakers bureau. This endeavor is in 
full progress and chaired by Tod 
Aronovitz. I assigned this as a top pri- 
ority for the coming year. To date, more 
than 100 speaking engagements have 
been arranged throughout the state, 
with lawyers addressing civic groups, 
professional groups and classrooms as 
to how important our system of justice 
is in their daily lives. The feedback has 
been strong and positive. This grass- 
roots effort is working. 

If you believe in and respect the 
practice of law as we do, please join us 
in educating the public about lawyers 
and the legal system. Please write to 
Park Trammell, The Florida Bar, 650 
Apalachee Parkway, Tallahassee 
32399-2300, and volunteer to be part 
of this worthwhile endeavor. 
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Gateway Widens Doorway 
Imposing Unfair Binding 
Arbitration Consumers 


en Rich and Enza Hill 
opened the boxes to their 
new Gateway 10th Anni- 
versary computer system, 
they had no idea they were trading 
their right to a jury trial for binding ar- 
bitration. Nonetheless, the Seventh 
Circuit Court of Appeals has held that 
because the boxes contained a “Stan- 
dard Terms and ConditionsAgreement” 
including an arbitration clause, the 
Hills waived their right to sue Gateway 
in court when they failed to return the 
computer within 30 days.' Instead, the 
Hills could only file a claim against 
Gateway in arbitration, and pay fees 
totaling at least $2,000 to get there.” 
Hill v. Gateway,’ is but the most ex- 
treme example of a series of court deci- 
sions that allow large companies to 
impose potentially unfair binding arbi- 
tration agreements on unwitting con- 
sumers. When a California bank sent 
its customers an envelope stuffer an- 
nouncing that all future claims against 
the bank must be arbitrated rather 
than litigated, thereby precluding such 
consumers from having their claims 
heard by a jury, a California state court 
upheld the clause.‘ At least one Florida 
bank, First Union, has similarly sent 
their customers mailings announcing in 
small print that all future disputes with 


by Jean R. Sternlight 


the bank must be arbitrated rather 
than litigated.® In a less extreme case, 
Florida’s Fifth District Court of Appeal 
held that consumers who purchased 
pest extermination services were re- 
quired to arbitrate not only contractual 
disputes but also personal injury claims 
that allegedly resulted from the exter- 
mination, where they signed an arbi- 
tration clause as part of the contract.® 
In the health care context, the Utah 
Supreme Court, in Sosa v. Paulos,’ 
found that a doctor could require a pa- 
tient to arbitrate any future medical 
malpractice complaint before a panel of 
specialists in the doctor’s own field be- 
cause the patient signed an arbitration 
clause among a number of other docu- 
ments just a few minutes before she 
went into surgery.® 

The Gateway decision is more strik- 
ing than these and many other pro-ar- 
bitration cases because the Hills liter- 
ally had no chance to escape the 
arbitration clause other than by mak- 
ing the heroic effort of returning their 
new computer. Realistically, they had 
no chance to even learn of the existence 
of the arbitration clause before the com- 
puter was ordered, paid for, and deliv- 
ered. While the Seventh Circuit implied 
potential buyers might learn about 
Gateway’s arbitration program through 
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advertisements, the Gateway web page, 
or conversations with Gateway person- 
nel, these options are illusory. Neither 
the advertisements® nor the web page 
made any mention of arbitration.’° Fur- 
ther, even had the Hills somehow had 
the prescience to ask a salesperson 
about arbitration," it is not at all clear 
they could have obtained a copy of the 
clause.’? Even once the computer was 
delivered it is by no means clear that a 
typical consumer would have noticed or 
understood the arbitration clause con- 
tained on page 3, paragraph 10 of the 
statement of terms document, which 
was packed together with the computer, 
monitor, keyboard, lots of software, and 
multiple sets of instructions. 

States’ statutory attempts to protect 
their consumers from unfair arbitration 
clauses have been largely unsuccessful 
because courts have found that state 
laws that single out arbitration con- 
tracts for more hostile treatment than 
other contracts are preempted by the 
Federal Arbitration Act," as long as the 
contract involves interstate com- 
merce.'* For example, the Supreme 
Court held preempted a Montana stat- 
ute requiring adequate notice of an ar- 
bitration provision contained in a con- 
tract, as well as an Alabama statute 
entirely prohibiting pre-dispute arbi- 
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Art by Joe McFadden 


tration agreements." In Securities In- 
dustry Ass’n v. Lewis," the district court 
held preempted a Florida statute re- 
quiring that parties to securities arbi- 
tration agreements be provided the op- 
tion of presenting their claims before a 
nonindustry arbitration panel.”* 

The outcome in Gateway, however, is 
questionable on federal statutory, com- 
mon law, and constitutional grounds.’® 
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Lawyers use 
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First, the Magnuson-MossAct,” passed 
in 1974 “to improve the adequacy of 
information available to consumers, 
[and] prevent deception,” provides 
that consumers cannot, prior to their 
assertion of a claim, be deprived of their 
right to sue merchants in court. While 
the Act allows merchants to establish 
informal dispute settlement proce- 
dures,” the Act and the accompanying 
regulations and legislative history im- 
ply that these procedures must be non- 
binding.“ In comments issued together 
with the regulations the FTC explicitly 
rebutted claims of some industry rep- 
resentatives that warrantors ought, in 
advance of a dispute, be allowed to re- 
quire consumers to resort to binding 
arbitration. It stated: 


The Rule does not allow for this for two rea- 
sons. First, . . . Congressional intent was 
that Section 110 Mechanisms not be legally 
binding. Second, even if binding Mecha- 
nisms were contemplated by Section 110 of 
the Act, the Commission is not prepared, at 
this point in time, to develop guidelines for 
a system in which consumers would com- 
mit themselves, at the time of product pur- 
chase, to resolve any difficulties in a bind- 
ing, but nonjudicial proceeding. The 
Commission is not now convinced that any 
guidelines which it set out could ensure suf- 
ficient protection for consumers against 
warrantors, even if the Congressional re- 
port had not made clear, as it did, that it 
wished for such mechanisms to not be bind- 
ing.” 

While the agency commentary accom- 
panying the Magnuson-Moss Warranty 
Act regulations observes that a warran- 
tor may offer consumers the option of 
binding arbitration, once a dispute has 
arisen,” the regulations prohibit war- 
rantors from mandating binding arbi- 
tration prior to the occurrence of the 
dispute.”® 

Gateway is also questionable as a 
matter of contract law. While it is clear 
that buyers and seller entered a con- 
tract regarding purchase and sale of the 
computer, that contract did not neces- 
sarily include an arbitration provision. 
Judge Easterbrook, writing for the 
majority, essentially concluded that a 
contract for arbitration was formed be- 
cause the buyers accepted delivery of 
the computer and then failed to return 
it within 30 days.”’ Yet, pursuant to the 
more traditional contract analysis of- 
fered by the buyers, the contract was 
formed when, by accepting payment, 
faxing a confirmation, and shipping the 
computer, Gateway accepted the pur- 
chase offer made by the Hills over the 
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phone. Buyers argue that because their 
offer did not contain an arbitration 
clause, the supplemental terms con- 
tained in the box were simply a pro- 
posal for additional or modifying terms 
which the buyers did not accept.” Uni- 
form Commercial Code §2-207 governs 
such situations.”* Where, as in Gateway, 
the contract was not between two mer- 
chants, §2-207 provides that if a party 
accepts a contract but also states dif- 
ferent or additional terms than were 
offered, those terms are regarded as 
mere “proposals for addition” and not 
modifications to the contract.*° Here, 
because the contract was entered be- 
tween consumers and merchant prior 
to the shipment of the computer, it 
would seem that the Hills should not 
be bound by the proposal for an arbi- 
tration clause.*! 

Third, although courts have gener- 
ally rejected attempts to challenge pri- 
vate arbitration agreements on consti- 
tutional grounds, finding a lack of state 
action and/or waiver of such claims,*” 
commentators are increasingly raising 
the possibility of such an argument.* 
The state often throws its weight be- 
hind private arbitration by interpret- 
ing asserted agreements broadly to fa- 
vor arbitration over litigation.** Where 
courts rely on such a preference in their 
interpretation of an arbitration agree- 
ment the court arguably engages in 
state action that calls into play consti- 
tutional protections.** Given the exist- 
ence of state action, enforcing an un- 
fair mandatory binding arbitration 
agreement that was not knowingly and 
voluntarily accepted by the consumer 
will often violate the Seventh Amend- 
ment right to a jury trial for claims 
brought at common law in federal 
court.*’ If the state participates in en- 
forcing such a waiver, it also potentially 
acts unconstitutionally in violation of 
the Fourteenth Amendment’s guaran- 
tee of due process** and Article III’s 
guarantee of the right to present a 
claim to a federal court judge.* 

Finally, Gateway is unwise as a mat- 
ter of policy. Judge Easterbrook based 
his conclusion that “[p]ractical consid- 
erations support allowing vendors to 
enclose the full legal terms with their 
products,” on a “straw man,” asserting 
that requiring cashiers to read such 
terms over the phone would simply 
“anesthetize” or anger potential cus- 
tomers.*® This analysis is flawed be- 
cause it fails to consider alternative 
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ways to regulate dealer conduct and 
because it ignores the potential signifi- 
cance of allowing companies to require 
consumers to trade their litigation 
rights for arbitration. Companies can 
use such clauses not only to take away 
a consumer-friendly jury but also to 
force consumers to bring claims in a 
distant and thus expensive forum, to 
impose high extra arbitration costs, to 
deny consumers needed discovery, to 
deprive consumers of recovery for pu- 
nitive damages, and to prevent consum- 
ers from using the economical class ac- 
tion procedures that would be available 
in court.*! The Gateway provision itself 
was unfair in some of these ways. It 
required that the dispute would be 
heard under International Chamber of 
Commerce rules which demand the fil- 
ing party to pay at least $2,000 for the 
services of the ICC and its arbitrator. 
What kind of sense would it make for a 
consumer with a dispute over a $4,000 
computer to pay half that amount in 
arbitration fees alone?* The clause also 
required all claims to be brought in 
Chicago, which would certainly be quite 
expensive for those customers who, 
unlike the Hills, did not live in Chi- 
cago.** Finally, the ICC rules make no 
provision for discovery, which could well 
prove crucial to a consumer’s claim of 
fraud or defect. 

Assuming that the imposition of an 
arbitration clause may have a signifi- 
cant impact on consumers, Gateway 
unreasonably shifts to consumers both 
the search costs of ascertaining the ex- 
istence of such a clause and the return 
cost of avoiding such a clause. While it 
might not make sense to require cash- 
iers to read extensive terms to custom- 
ers, surely it would not be unreason- 
able to require the company to alert 
customers to the existence of such an 
important clause. Gateway might eas- 
ily have done so in any number of ways: 
by noting the existence of the arbitra- 
tion clause in its advertisements where 
it already mentioned the limited war- 
ranty; by requiring its cashiers to men- 
tion the arbitration clause and then 
offering to read it or send it upon the 
customer’s request; or by at least in- 
cluding mention of the clause on the 
written confirmation that the company 
sent to its customers prior to shipment 
of the computer.** While none of these 
methods would guarantee that custom- 
ers were not unfairly and unwittingly 
deprived of their right to litigate dis- 


putes in court, such methods would at 
least decrease the likelihood of such an 
outcome. It is simply wrong to rest 
waiver of a constitutional right on the 
assumption that a consumer would 
both read in detail all of the documents 
enclosed with a new computer and then 
take the dramatic and expensive step 
of returning the brand new computer 
to its shipper.* Moreover, given the re- 
alities of consumer behavior, it would 
be preferable to flatly prohibit mer- 
chants from requiring consumers to 
waive their litigation rights in favor of 
binding arbitration. At a minimum 
merchants should be barred from im- 
posing arbitration clauses that are un- 
fair. 

The Gateway arbitration clause was 
not as bad for consumers as it might 
have been. At least the clause did not, 
as some clauses do, require disputes to 
be heard by biased decision makers*® 
nor limit the consumers’ rights to pu- 
nitive damages.‘’? However, Gateway 
gives companies virtually free rein to 
develop their own unfair clauses and 
impose them after the fact on unwit- 
ting consumers. Either courts or the 
Congress should take steps quickly to 
protect consumers from such practices. 
We should not allow foxes to design the 
chickens’ coop. O 


1 Hill v. Gateway, 105 F.3d 1147 (7th Cir. 
1997) (rehearing denied). The arbitration 
clause was on page 3, paragraph 10 of the 
standard terms document, and the clause 
was not highlighted nor displayed in large 
print. (Clause on file with author). 

2 The arbitration clause provided that ar- 
bitration would be governed by the Inter- 
national Chamber of Commerce Rules of Ar- 
bitration. These rules, normally applied to 
large transactions between companies lo- 
cated in different countries, require the 
party filing a dispute for up to $50,000 to 
pay administrative expenses of $2,000. The 
rules further provide that the arbitrator’s 
fee in such cases shall be at least $2,000 up 
to a maximum of 15 percent of the value of 
the claim. While these fees can apparently 
be split between the parties, they do not 
include additional costs a party must gen- 
erally pay such as for an attorney or for 
travel. 

3 105 F.3d 1147. 

* Badie v. Bank of America, 1994 WL 
660730 (Cal. App. Dep’t Super. Ct. 1994). 

5 Barry Meier, In Fine Print, Customers 
Lose Ability to Sue, N.Y. Times, March 10, 
1997, at 1. 

§ Terminix International Co. v. Ponzio, 693 
So. 2d 104 (Fla. 5th D.C.A. 1997). Cf. 
Terminix International Co. v. Michaels, 688 
So. 2d 1013 (Fla. 4th D.C.A. 1996) (custom- 
ers who signed standard agreement calling 
for arbitration in connection with purchase 
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of pest extermination services were not re- 
quired to arbitrate personal injury claims 
relating to pest extermination). The Florida 
Supreme Court has observed that “[uJnder 
Florida law . . . arbitration is a favored 
means of dispute resolution and courts in- 
dulge every reasonable presumption to up- 
hold proceedings resulting in an award.” Roe 
v. Amica Mutual Insurance Co., 533 So. 2d 
279 (Fla. 1988). 

7 924 P.2d 357 (Utah 1996) . 

8 Td. at 359. The Utah Supreme Court held 
that the clause would be enforceable only if 
the evidence supported the doctor’s claim 
that the patient was given a copy of the 
agreement when she left the hospital. In so 
holding the court emphasized the fact that 
the patient had 14 days within which to re- 
voke the clause had she decided she did not 
wish to be bound by its terms. Nonetheless, 
it is probably a very rare patient who, upon 
returning home from surgery, would read 
through all the papers she signed and take 
the step of revoking her agreement to arbi- 
tration. Other arguably unfair decisions in- 
clude Cohen v. Wedbush, Noble, Cooke, Inc., 
841 F.2d 282 (9th Cir. 1988) (securities cus- 
tomers held bound by arbitration clause al- 
though plaintiffs claimed brokerage misled 
them by failing to inform them of the mean- 
ing and effect of the clause); DeGaetano v. 
Smith Barney, Inc., 1996 WL 44226 
(S.D.N.Y. 1996) (employee held bound by 
arbitration provision even though she 
signed only a general agreement setting out 
“principles of employment” and was not ac- 
tually provided with a copy of the arbitra- 
tion agreement); McCarthy v. Providential 
Corp., 1994 U.S. Dist. LEXIS 10122 (N.D. 
Cal. 1994) (senior citizen homeowners held 
bound by arbitration clause contained 
within vast array of loan documents pro- 
vided at closing). 


° Although the advertisement did mention 
a limited warranty, the purchasers had no 
reason to believe that the warranty would 
be used to deprive them of rights rather than 
to provide them with protections should the 
product turn out to be defective. 


1° Of course, even if the web page had men- 
tioned such a clause many computer cus- 
tomers might well not have a computer that 
would allow them to peruse the web page 
in the first place. 

1 Tn all likelihood, few customers would 
have been focusing on the presence or ab- 
sence of an arbitration clause. Rather, they 
would probably have been thinking about 
the $4,000 they were spending on the com- 
puter system, about all of the pleasure and 
time savings they would get from their new 
computer, and perhaps about the potential 
difficulties they would face in setting up the 
new system. 

2 This author’s persistent attempts to pro- 
cure a copy of the arbitration provision from 
Gateway sales and customer service repre- 
sentatives did not prove productive. 
Gateway’s failure to provide this informa- 
tion promptly would seem to violate the 
Magnuson-Moss Warranty-Federal Trade 
Commission Improvement Act. 15 U.S.C. 
§2302; 16 C.F.R. §§701.3, 702.3, 703.2 (writ- 
ten warranty shall include information 
about any informal dispute resolution pro- 


cedure and shall promptly be made avail- 
able to any consumer upon request). 

13.9 U.S.C. §§1 et seq. 

14 Although states’ protective legislation 
would apply in the absence of interstate 
commerce, the Supreme Court has defined 
the term broadly to cover the full range of 
Congress’ authority to regulate all “com- 
merce in fact.” Allied-Bruce Terminix Cos. 
v. Dobson, 513 U.S. 265 (1995). 

15 Doctor’s Associates v. Casarotto, 116 
S.Ct. 1652 (1996). 

16 Allied-Bruce Terminix Cos. v. Dobson, 
513 U.S. 265 (1995). 

17751 F. Supp. 205 (S.D. Fla. 1990). 

1 The statute at issue was Fra. Star. 
§517.122, which provides that where secu- 
rities brokers require their customers to 
arbitrate claims they must provide the cus- 
tomers “the option of having arbitration 
before and pursuant to the rules of the 
American Arbitration Association or other 
independent non-industry arbitration forum 
as well as any industry forum.” 

19 Plaintiffs apparently did not present to 
the court the Magnuson-Moss or constitu- 
tional arguments discussed in this article, 
and also did not make all of the contract 
law arguments set out here. 

20 15 U.S.C. §§2301 et seq. 

21:15 U.S.C. §2302(a). 

22 15 U.S.C. §2310(a)(3). 

23 The statute provides that the informal 
dispute resolution procedure must comply 
with regulations adopted by the Federal 


Trade Commission, 15 U.S.C. §2310(a)(2), 
and that the consumer may pursue a legal 
remedy only after resorting to the appro- 
priate internal procedure. 15 U.S.C. 
§2310(a). The FTC rules explicitly state that 
“decisions of the [informal dispute] mecha- 
nism shall not be legally binding on any 
person.” 16 C.F.R. §703.5(j). See also 16 
C.F.R. §703.5(g) (consumer who is dissatis- 
fied with informal decision may pursue le- 
gal remedies). The legislative history of the 
statute is clear that the informal dispute 
procedures were envisioned as a prerequi- 
site rather than a substitute for court rem- 
edies. Remarks of Congressman Moss, 119 
Cong. Rec. 972 (Jan. 12, 1973); H.R. Rep. 
93-1107, 93d Cong., 2d Sess. 41 reprinted 
in 1974 U.S.C.C.A.N. 7702, 7723. See gen- 
erally Wilson v. Waverlee Homes, Inc., 954 
F. Supp. 1530 (M.D. Ala. 1997) (given re- 
strictions of Magnuson-Moss, mobile home 
manufacturer may not compel consumer to 
arbitrate claims against manufacturer 
based on arbitration agreement between 
consumer and retailer). 

24 40 Fed. Reg. 60168, 60210 (1975). See 
also id. at 60211 (“reference within the writ- 
ten warranty to any binding, non-judicial 
remedy is prohibited by the Rule and the 
Act”). 

25 40 Fed. Reg. 60168, 60211 (1975). 

26 16 C.F.R. §703.5(j). Even assuming for 
the sake of argument the validity of a pre- 
dispute agreement to binding arbitration of 
a consumer claim, the FTC rules prohibit 


companies from using ADR mechanisms 
that are unfair in certain ways. Companies 
cannot charge consumers any fee for use of 
the mechanism, 16 C.F.R. §703.3(a), nor 
have the disputes decided by persons who 
are employed by the company for any pur- 
pose other than to resolve disputes. 16 
C.F.R. §703.4(a)(1). The company is also 
supposed to ensure that the decision maker 
is sufficiently “insulated” from the warran- 
tor, for example in terms of personnel deci- 
sions, that the decision will not be biased. 
16 C.F.R. §703.3(b). The clause at issue in 
Gateway is impermissible because the ICC 
rules require consumers to share the arbi- 
tration fees and costs. 

27 While the court is not explicit as to how 
the contract was formed, it implies that the 
vendor was the offeror and the buyer the 
offeree. 105 F.3d at 1148-49. The analysis 
drew from the Seventh Circuit’s earlier de- 
cision in ProCD, Inc. v. Zeidenberg, 86 F.3d 
1447 (7th Cir. 1996), holding that a software 
purchaser was bound by a license agreement 
where the box mentioned that the software 
was governed by a license and where the 
license was provided in the manual and 
appeared on a user’s screen every time the 
program was run. Gateway is a more ex- 
treme case than ProCD in at least two re- 
spects. First, the Gateway customers re- 
ceived no notification at all, prior to delivery, 
that they would be subject to an arbitration 
clause. Second, an arbitration clause is a 
waiver of constitutional rights, as opposed 
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to a waiver of mere economic interests. 

28 Hill v. Gateway 2000, Inc. , No. 96-3294, 
Responsive Brief of Appellees at 13-14 (on 
file with author). 

2° The Gateway court observed that U.C.C. 
§2-207 is irrelevant where there is only one 
form, and not a “battle of the forms” between 
the two parties, 105 F.2d at 1150, but did 
not expressly state whether or how the pro- 
vision applied to the computer sale. How- 
ever, by its terms the section does seem to 
apply to this situation where the shipper 
accepted the buyer’s offer and then submit- 
ted additional terms. Further, even if U.C.C. 
§2-207 is in fact irrelevant it would seem 
that the buyers never accepted the arbitra- 
tion clause. It has long been established that 
mere silence is not sufficient to accept a con- 
tract. Restatement (Second) of Contracts 
§69 provides, in relevant part, that silence 
does not constitute acceptance except 
“[w]Jhere the offeror has stated or given the 
offeree reason to understand that assent 
may be manifested by silence or inaction, 
and the offeree in remaining silent and in- 
active intends to accept the offer . . . [or] 
[wJhere because of previous dealings or oth- 
erwise, it is reasonable that the offeree 
should notify the offeror if he does not in- 
tend to accept.” Neither exception applies 
in this instance. 

30 Even where the contract is between mer- 
chants, terms that “materially alter” the 
original offer do nct automatically become 
part of the contract. Arbitration clauses 
have been held to constitute material terms 
that may not be incorporated absent affir- 
mative assent, even against merchants. 
E.g., Diskin v. J.P. Stevens & Co., 836 F.2d 
47, 50-51 (1st Cir. 1987). The new terms also 
do not modify a contract between merchants 
if the offer expressly limited acceptance to 
the terms of the offer or if notification of 
objection to the new terms was previously 
given or is given within a reasonable time 
after notice of them is received. U.C.C. §2- 
207. 

31 The “Standard Terms and Conditions” 
agreement enclosed with the computer did 
include a statement that by keeping the 
computer the customers agreed to be bound 
by the terms. However, pursuant to the 
U.C.C. and standard contract law this pre- 
liminary statement itself should not have 
been binding on the Hills. 

32 E.g., Terminix International Co. uv. 
Ponzio, 693 So. 2d 104, 108 (Fla. 5th D.C.A. 
1997) (“The short answer to these [consti- 
tutional] arguments is that the plaintiffs 
waived these rights by consenting to arbi- 
trate disputes ‘arising out of ... the agree- 
ment”). See also FDIC v. Air Florida, 822 
F.2d 833, 833 (9th Cir. 1986) (rejecting chal- 
lenge to constitutionality of arbitration 
based on lack of state action). 

33 F.g., Richard C. Reuben, Public Jus- 
tice: Toward a State Action Theory of ADR, 
85 Cat. L. Rev. 577 (1997) (arguing that 
role of state courts in compelling arbitra- 
tion and confirming arbitral results is suf- 
ficient to give rise to state action); Jean 
R. Sternlight, Rethinking the Constitution- 
ality of the Supreme Court’s Preference for 
Binding Arbitration: A Fresh Assessment 
of Jury Trial, Separation of Powers and 
Due Process Concerns, forthcoming 72 


TuLane L. Rev. (Nov. 1997) (arguing that 
reliance on state preference for arbitra- 
tion over litigation gives rise to state ac- 
tion, and that unknowing waivers do not 
meet constitutional standards). Cf. Shelley 
v. Kraemer, 334 U.S. 1 (1948) (state court 
violated equal protection clause by grant- 
ing injunctive relief to a litigant seeking 
to enforce a privately negotiated racially 
restrictive covenant). 

34 E.g., Moses H. Cone Memorial Hospital 
v. Mercury Constr., 460 U.S. 1, 24-25 (1983) 
(“Questions of arbitrability must be ad- 
dressed with a healthy regard for the fed- 
eral policy favoring arbitration. ... The 
Arbitration Act establishes that, as a mat- 
ter of federal law, any doubts concerning the 
scope of arbitrable issues should be resolved 
in favor of arbitration, whether the prob- 
lem at hand is the construction of the con- 
tract language itself or an allegation of 
waiver, delay, or a like defense to 
arbitrability.”). 

35 See generally Jean R. Sternlight, Re- 
thinking the Constitutionality of the Su- 
preme Court’s Preference for Binding Arbi- 
tration: A Fresh Assessment of Jury Trial, 
Separation of Powers and Due Process Con- 
cerns, forthcoming 72 TULANE L. Rev. (Nov. 
1997). 

36 While constitutional rights are subject 
to waiver, courts generally “indulge every 
reasonable presumption against waiver.” 
Aetna Ins. Co. v. Kennedy, 301 U.S. 389, 393 
(1937). Fuentes v. Shevin, 407 U.S. 67 
(1972), held that a waiver of procedural due 
process rights must be clear, and further 
implied that even a clear waiver might be 
struck down on grounds of involuntariness. 
Applying these standards, the Gateway 
computer purchasers and most other con- 
sumers should not be found to have waived 
their constitutional rights to a jury trial, due 
process, and an Article III judge. See gener- 
ally Sternlight, Rethinking, supra note 35, 
at 53-82. 

37 Many state constitutions provide simi- 
lar rights for claims brought in state court. 
However, courts might find that the FAA 
preempts such state constitutional provi- 
sions. 

38 Sternlight, Rethinking, supra note 35, at 
96-118. Although not all binding arbitration 
clauses would likely be found to violate due 
process, those that were unfair or biased 
would do so. 

39 Td. at 93-96. The Article III claim could 
be raised only by those litigants who would 
have had a right to sue in federal court. 

40 105 F.3d at 1149. 

41 See generally Jean R. Sternlight, Pana- 
cea or Corporate Tool: Debunking the Su- 
preme Court's Preference for Binding Arbi- 
tration, 74 Wasu. U.L.Q. 637, 674-697 (1996) 
(arguing that companies can use binding ar- 
bitration to secure strategic advantages over 
consumers, employees, and franchisees). 

#2 The arbitration fee is over and above any 
attorneys’ fees and travel costs the customer 
must also pay. At least in litigation the judge 
is free. 

43 By contrast, had the consumers been 
able to bring a lawsuit they would have been 
permitted to bring it in any jurisdiction 
where they could secure personal jurisdic- 
tion over Gateway. 
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44 Hill v. Gateway 2000, Inc., No. 96-3294, 
Responsive Brief of Appellees at 7 (discuss- 
ing Gateway shipping procedures) (on file 
with author). 

45 Because most consumers will believe 
it is statistically unlikely they would need 
to sue Gateway, they will tend to under- 
value the cost imposed by the arbitration 
clause and will not likely return the com- 
puter they have so eagerly awaited. 
Melvin A. Eisenberg, The Limits of Cog- 
nition and the Limits of Contract, 47 STAN. 
L. Rev. 211, 217 (1995). See also Sternlight, 
Panacea, supra note 41, at 688-693 (cri- 
tiquing assumption of consumer rational- 
ity). 

46 In theory, both the FAA, 9 U.S.C. 
§10(a)(2) and the Magnuson-Moss Act 
regulations, 15 C.F.R. §§703.3 & 703.4, 
prohibit the use of biased arbitrators. 
However, in practice courts have often re- 
fused to credit consumers’ claims of bias. 
E.g., Sosa v. Paulos, 924 P.2d 357 (Utah 
1996) (refusing to strike arbitration clause 
on ground that alleged medical malprac- 
tice victim was required to present claim 
to doctors in defendant’s specialty area). 

47 Courts have sometimes struck such 
clauses as in violation of an underlying fed- 
eral statute. E.g., Graham Oil Co. v. ARCO 
Prods. Co., 43 F.3d 1244 (9th Cir. 1994) (ar- 
bitration clause which, inter alia, precluded 
recovery of punitive damages held void un- 
der federal Petroleum Management Protec- 
tion Act). 
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Back in the Saddle Again 
Analysis Florida’s 
Equine Immunity Act 


orses are an integral part 

of Americana. Whether 

through history classes, 

western movies, or novels 
such as The Black Stallion and Black 
Beauty,' every American has dreamed 
of galloping across green pastures on a 
valiant mount in search of adventure. 
Many people have satisfied these 
dreams through trail rides at local 
stables or summer camps. However, in 
recent years opportunities for nonhorse 
owners to ride diminished because of 
litigation costs that followed horse-re- 
lated accidents.” Like the American 
cowboy, America’s equestrian heritage 
was quickly disappearing. 

Florida, along with 31 other states,® 
responded to this equestrian crisis by 
enacting equine immunity statutes de- 
signed to limit the scope of liability as- 
sociated with horse-related activities 
(the “act”).* The various state statutes 
are intended to define who is liable for 
horse-related accidents. Like its coun- 
terparts, the Florida act provides im- 
munity from liability caused by the in- 
herent risks of equine activities while 
excepting from its protection liabilities 


by Marc A. Wites 


caused by the equine activity sponsor’s 
negligence. For example, the Florida 
act should provide immunity for a horse 
activity sponsor where a horse spooks 
after being frightened by an unfamil- 
iar object or sound and causes the rider 
to suffer an injury, but may not provide 
immunity in this circumstance if the 
horse activity sponsor paired a novice 
rider with a horse that required an ex- 
perienced rider. 

While Florida’s equine community 
has generally praised the act, most 
nonlawyer equestrians likely are un- 
aware that the act’s negligence excep- 
tion greatly reduces the scope of the 
act’s grant of immunity. Recent court 
decisions from across the country dem- 
onstrate that the Florida act’s negli- 
gence exception may be used to swal- 
low the act’s grant of immunity, 
particularly where suit is brought by 
an inexperienced rider. Although 
Florida’s courts have yet to address the 
act’s substantive provisions, these de- 
cisions provide insight to the true value 
of the act to Florida’s equine industry. 

This article analyzes the Florida act, 
summarizes its major components, ex- 
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amines recent decisions from across 
the country interpreting equine im- 
munity statutes, and analyzes the 
weakness created by the act’s negli- 
gence exception. Finally, the article 
offers suggestions to fill the gaps in 
the Florida act’s grant of immunity 
which provides that: 


[A]n equine activity sponsor, an equine pro- 
fessional, or any other person, which shall 
include a corporation or partnership, shall 
not be liable for an injury to or the death 
of a participant resulting from the inher- 
ent risks of equine activities and, . . . no 
participant nor any participant’s represen- 
tative shall have any claim against or re- 
cover from any equine activity sponsor, 
equine professional, or any other person 
for injury, loss, damage, or death of the 
participant resulting from any of the in- 
herent risks of equine activities.® 


The act’s grant of immunity is very 
broad and defines “equine activity” to 
include everything from horse shows, 
fox hunting, and trail riding to horse 
shoeing, veterinarian treatment, and 
the inspection of sale horses.® Simi- 
larly, “equine activity sponsors” con- 
sist of individuals, groups, clubs, part- 
nerships, corporations, stables, farms, 
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and promoters of such facilities.’ 
“Equine professionals” include horse 
trainers, riding instructors, and those 
providing horse care and equipment for 
profit. The act does not apply to the 
horse racing industry.® 

Most importantly, the act’s definition 
of the “inherent risks of equine activi- 
ties” acknowledges the many risks as- 
sociated with horses: 

(a) The propensity of equines to behave 


in ways that may result in injury, harm, or 
death to persons on or around them. 


(b) The unpredictability of an equine’s 
reaction to such things as sounds, sudden 
movement, and unfamiliar objects, persons 
and animals. 


(c) Certain hazards such as surface and 
subsurface conditions. 


(d) Collisions with other equines or ob- 
jects. 


(e) The potential of a participant to act 
in a negligent manner that may contribute 
to injury to the participant or others, such 
as failing to maintain control over the ani- 
mal or not acting within his or her ability.’ 


Most importantly, 
the act’s definition 
of the “inherent risks 
of equine activities” 
acknowledges 
the many risks 
associated 
with horses 


The act’s descriptive listing of equine 
risks applies to both amateur and pro- 
fessional participants in equine activi- 
ties regardless of whether the partici- 
pant is charged for such activities." 

The act, however, does not offer blan- 
ket immunity for horse-related liabil- 
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ity. To avail themselves of the act’s privi- 
leges, equine activity sponsors and pro- 
fessionals must post a visible warning 
sign” and ask the participant to sign a 
written document," both of which must 
state that: 

Under Florida law, an equine activity spon- 
sor or equine professional is not liable for 
an injury to, or the death of, a participant 
in equine activities resulting from the in- 
herent risks of equine activities. 


The act provides that a document 
executed by the participant that con- 
tains the required warning may be used 
instead of posting the sign. 

The act excepts from its protection 

negligent acts, such as where the 
equine activity sponsor: 
(a) [pJrovided the equipment or tack,!” and 
knew or should have known that the equip- 
ment or tack was faulty, and it was so faulty 
as to be totally or partially responsible for 
the injury.’® 


or 


(b) [p]rovided the equine and failed to make 
reasonable and prudent efforts to determine 
the ability of the participant to engage safely 
in the equine activity, or to determine the 
ability of the participant to safely manage 
the particular equine based on the 
participant’s representation of his ability. 


The act further excepts injuries that 
are the result of intentional acts and 
willful or wanton disregard for the 
participant’s safety,” as well as injuries 
caused by dangerous latent conditions 
on land of which the equine sponsor or 
professional was aware but failed to 
warn.”! 


Case Analysis 

Florida courts have yet to interpret 
the substantive provisions of the act.” 
However, courts in Colorado, Washing- 
ton, Louisiana, Tennessee, and Georgia 
have addressed liability issues arising 
under similar equine immunity acts. 
These cases, brought by riders with 
varying amounts of experience, show 
that courts do not always apply the acts 
with an even hand. 

Two courts have applied the acts to 
cases brought by experienced riders. 
Georgia first examined its equine im- 
munity act in Muller v. English, 472 
S.E.2d 448 (Ga. Ct. App. 1996). In 
Muller, the plaintiff, an experienced 
rider, was kicked in the leg by another 
rider’s horse while fox hunting with a 
hunt club. The plaintiff had signed a 
release containing the act’s prescribed 
warning language” and warning signs 
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were visible at the site of the hunt, as 
well as at the hunt’s regular meeting 
places.** The plaintiff, however, con- 
tended that the defendant hunt club 
could not seek the protection of the 
Georgia statute because it failed to com- 
ply with the statute’s posting require- 
ment.” The plaintiff also argued that 
the defendant rider’s actions fell out- 
side the scope of the act because the 
injury resulted from the rider’s failure 
to manage her equine” and that her 
conduct (in riding the horse that kicked 
the plaintiff) constituted willful and 
wanton conduct.?’ 

The trial court denied the plaintiff’s 
summary judgment motion, and the 
appellate court reversed. The appellate 
court found that the defendants were 
immune from liability.2* The court 
found that the hunt club had complied 
with the posting requirement by both 
posting signs at the hunt site and club 
house, and by virtue of the plaintiff’s 
signature’s on the release.”” The Muller 
court also reasoned that the defendants 
did not fall under the management ex- 


ception because it requires that the 
equine sponsor “provide” the horse; the 
plaintiff was riding her own mount.* 

The court concluded that the defen- 
dant rider’s conduct in riding a horse 
that kicked during the fox hunt did not 
constitute a willful or wanton disregard 
for the safety of the other riders.*! The 
court reasoned that fox hunting is an 
inherently dangerous activity and that 
it is not uncommon for a horse to kick 
during a fox hunt.* In fact, the hunt 
club’s members testified about numer- 
ous other incidents where their horses 
had kicked other riders during hunts.* 
Although the horse that kicked the 
plaintiff had kicked twice during the 
previous two years, the Muller court 
concluded that riding such a horse dur- 
ing the hunt did not constitute willful 
or wanton disregard for the other rid- 
ers’ safety. 

In Gaurtreau v. Washington, 672 So. 
2d 262 (La. Ct. App. 1996), the plain- 
tiff was injured during a horse show 
when she was kicked in the hip by an- 
other competitor’s horse while waiting 
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to enter the show ring.* Shortly before 
the accident the defendant’s horse had 
been brushed by two other horses leav- 
ing the ring and, as a result, kicked the 
plaintiff.** 

The plaintiff argued that the defen- 
dant horse owner could not seek the 
protection of Louisiana’s equine immu- 
nity act because horse-show “partici- 
pants” were not included within the 
definition of “any other person” in the 
statute’s grant of immunity.*”’ The 
Gaurtreau court, however, concluded 
that participants in equine events do 
fall squarely within the act’s grant of 
immunity to “other persons.”** The 
court reasoned that this finding was 
consistent with the act’s purpose, which 
is to encourage participation in equine 
activities, as individuals would other- 
wise be disinclined to participate if they 
too could not seek the act’s protection.” 

The Gaurtreau court also did not ac- 
cept the plaintiff’s argument that the 
defendant’s delay in entering the show 
ring among a crowd of other horses fell 
within the act’s willful or wanton dis- 
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regard for safety exception.*° The record 
demonstrated that the defendant’s 
horse did not have a reputation of vio- 
lence and that the plaintiff’s injury was 
simply an example of the inherent risks 
associated with being around horses.*! 
Thus, the court affirmed the summary 
judgment for the defendant.” 

Three courts have examined cases 
brought by less experienced riders. In 
Cave v. Davey Crokett Stables, 1995 
Tenn. App. LEXIS 560 (Tenn. Ct. App. 
Aug. 29, 1995), the plaintiff, a minor 
attending summer camp, was injured 
during a trail ride when her knee was 
pinned between the horse’s body and a 
tree.“ The plaintiff filed suit against 
the summer camp and riding stable 
that provided the horses. The plain- 
tiff alleged that the defendants failed 
to provide a safe riding environment 
and properly trained horses and in- 
structors, and forced her to continue the 
trail ride despite her objections.** The 
plaintiff contended that the defendants 
were outside the act’s protection be- 
cause they allegedly failed to determine 
if she was able to safely participate in 
the activity and acted with willful or 
wanton disregard for her safety.* 

The trial court granted the defen- 
dants’ motion for summary judgment 
based on the Tennessee equine immu- 
nity act.*’ On appeal, the court reasoned 
that any negligent acts of the defen- 
dants that contributed to the plaintiff’s 
injuries would preclude the defendants 
from obtaining the act’s protection.* 
The court concluded, however, that the 
record was devoid of any facts to sup- 
port such a finding.*® Because the 
record failed to support the plaintiff’s 
argument that the defendants acted 
negligently, such as by failing to make 
reasonable efforts to determine the 
plaintiff’s riding ability, the court af- 
firmed the trial court decision.” 

In Easterling v. English Point Riding 
Stables, Inc., 1994 U.S. Dist. LEXIS 
3470 (E.D. La. Mar. 18, 1994), a Loui- 
siana court examined the application 
of Louisiana’s equine immunity act to 
a claim brought by an inexperienced 
rider. The plaintiff, a beginner rider, 
was injured during a riding lesson 
while learning to trot when his horse 
bolted and the plaintiff fell. In response 
to the defendant’s motion for summary 
judgment, the plaintiff contended that 
the defendant was precluded from seek- 
ing the statute’s protection because the 
defendant provided faulty tack, failed 


Florida’s equine 
community should 
not interpret the 
Florida act 
as blanket 
immunity from all 
liability that may 
arise from horse- 
related activities 


to manage the equine given the 
plaintiff’s riding ability, and acted with 
willful and wanton disregard for the 
plaintiff’s safety.°’ The defendant 
(plaintiff’s riding instructor) testified 
that the plaintiff’s horse may have 
bolted as a result of noise created by a 
nearby horse jumping a fence, and that 
the horse’s martingale,®*? which broke 
during the fall, was “well used.”** Fur- 
thermore, the plaintiff’s expert opined 
that the defendant should have kept the 
plaintiff’s horse under greater control 
during the lesson.** The Easterling 
court denied the defendant’s summary 
judgment motion because the plaintiff 
had raised sufficient factual issues as 
to whether the defendant properly man- 
aged the equine activity and provided 
faulty tack to the plaintiff.* 

As in Easterling, the Colorado court 
in Reihl v. B & B Livery, Inc., 1997 Colo. 
App. LEXIS 68 (Ct. App. Colo. Mar. 5, 
1' 97), also found that the plaintiff’s 
allegations that her injuries resulted 
from the equine sponsor’s negligence 
and gross negligence precluded a find- 
ing for the defendant on summary judg- 
ment. There, the plaintiff had rented a 
horse from the defendant and was in- 
jured in a fall.5° The plaintiff’s com- 
plaint alleged that the defendant was 
negligent in failing to properly assess 
her riding ability and in providing her 
faulty tack.*” The plaintiff contended 
that such conduct constituted gross 
negligence.*® The appellate court re- 
versed the trial court’s grant of sum- 
mary judgment for the defendant.* The 
court concluded that the defendant was 
not entitled to summary judgment be- 
cause the plaintiff’s claims were based 
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on negligent acts that fall within the 
enumerated exceptions to the Colorado 
act’s statutory liability. 


The Florida Act 

While the Florida act’s grant of im- 
munity from liability resulting from 
“the inherent risks of equine activities” 
seems, at first blush, to cover the field, 
the negligence exception® provides an 
easy route for inexperienced riders to 
circumvent the act’s statutory immu- 
nity. In Muller and Gaurtreau, the 
courts’ decisions may have been influ- 
enced by the fact that both plaintiffs 
were experienced equestrians and, 
thus, well aware of the inherent risks 
in horse-related activities. In compari- 
son, the plaintiffs in Easterling and 
Reihl, both of whom were inexperienced 
riders, were able to avoid summary 
judgment by contending that the defen- 
dants were negligent in failing to prop- 
erly manage the equine activity. The 
Cave court, which was confronted with 
a young child injured on a horse while 
attending summer camp, seemed to 
begrudgingly uphold the act’s immunity 
while simultaneously noting that the 
plaintiff might have defeated the defen- 
dants’ summary judgment motion by 
offering affidavits contending that de- 
fendants failed to properly manage the 
equine activity. 

These decisions demonstrate that 
Florida’s equine community should not 
interpret the Florida act as blanket 
immunity from all liability that may 
arise from horse-related activities. Al- 
though the Florida act broadly defines 
“the inherent risks of equine activities” 
for which immunity should be granted, 
inexperienced riders may survive sum- 
mary judgment by contending that the 
defendant failed to properly manage 
the activity. 

For example, the Florida act provides 
immunity for injuries resulting from 
“[t]he propensity of equines to behave 
in ways that may result in injury, harm, 
or death to persons on or around 
them.”® This immunity is premised on 
the well-settled notion that it is impos- 
sible to predict with absolute certainty 
“an equine’s reaction to such things as 
sounds, sudden movement, and unfa- 
miliar objects, persons and animals.”® 
As a result, the act should provide im- 
munity when a trail horse spooks or 
runs away during a trail ride and 
causes injury to the rider. The plaintiff 
in this example should not survive sum- 
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mary judgment because even the most 
trustworthy trail horse may spook or 
run away, and this can happen even 
with a very experienced rider on board. 
Thus, the Florida act’s immunity should 
stand in this example because the in- 
jury resulted from an inherent risk in 
equine activities. 

The application of the Florida act in 
our example, however, may depend on 
the experience level of the rider. Deci- 
sions like Easterling and Reihl show 
that courts are reluctant to strictly ap- 
ply the act when an inexperienced rider 
brings claims for injuries. The inexpe- 
rienced rider can attempt to avoid sum- 
mary judgment by using the Florida 
act’s negligence exception and by alleg- 
ing that the injury would not have oc- 
curred if the equine sponsor had prop- 
erly matched the rider with a horse 
commensurate with the rider’s ability. 
On the other hand, an experienced rider 
may be less successful with this argu- 
ment. 

In reality, it is more likely—although 
by no means certain—that an experi- 


enced rider will be able to regain con- 
trol of a runaway or spooked horse be- 
fore an injury occurs. The Florida act, 
however, does not differentiate between 
experienced and novice riders. In the 
above example, the defendant should 
prevail regardless of the rider’s ability 
because the propensity of a horse to run 
away or spook is a defined risk for 
which the act grants immunity. To date, 
other state courts have refused to in- 
terpret their equine acts with such ri- 
gidity, and Florida courts may also use 
the negligence exception to narrow the 
act’s scope of immunity. Thus, while the 
Florida act is intended to provide im- 
munity from liability caused by the in- 
herent risks of riding horses regardless 
of the whether the participant is an 
avid rider or urban cowboy out for a 
yearly day on the ranch, only time will 
tell whether Florida courts apply the 
act with an even hand. 

To fill the gaps left by the Florida act, 
equine activity sponsors should require 
all equine participants to execute re- 
leases containing exculpatory clauses. 


The clause should completely release 
the equine activity sponsor from inju- 
ries or other liability arising out of his 
or her own negligence. Florida courts 
uphold such releases provided that the 
exculpatory provision is based on broad, 
clear, and unequivocal language.® Ac- 
cordingly, the release should cover both 
simple and gross negligence, and 
specify, in as much detail as possible, 
the possible risks and dangers that 
could result from participation in 
equine activities, whether caused by 
the equine sponsor’s negligence or the 
inherent risks of equine activities. 
Equine activity sponsors should also 
be careful when choosing mounts for 
riders. The Cave court, for example, 
would likely have denied the defen- 
dants’ summary judgment motion had 
the record demonstrated that the de- 
fendants acted negligently in choosing 
the plaintiff’s mount or in placing her 
in a riding situation beyond her capa- 
bilities. The Cave decision teaches 
that equine sponsors should be certain 
to determine the participant’s riding 


Littleton, Colorado | could not believe the 
number of people with IRS PROBLEMS right 
here in my own community and how happy they 
were to find a Professional who could help them 
end the immense pain the IRS was inflicting on 
them. You see most people don’t know where 
to turn for help in dealing with IRS 
PROBLEMS. And most Attorneys don’t realize 
how lucrative and easy it is to solve IRS 
PROBLEMS for New Clients. You see.... All 
Lawyers can represent clients in front of the IRS 
without any additional tests or required courses. 


The Hardest Part Was Limiting The Number 
of New IRS Clients I Was Willing To Accept! 


When I started my system for attracting new 
clients with IRS PROBLEMS, I was 
overwhelmed with phone calls, my secretary 
could not keep up with all the calls. I had to 
slow down the number of new appointments so 
I could get some work done. The continuous 
flow of these new IRS PROBLEM CLIENTS 
caused me to substantially increase my hourly 
rates. 


Only way left for little guy to get rich in the legal business these 


“How I Make $25,500.00 Per Month Helping New 
Clients Solve IRS Problems!” 


Turn Your Law Firm Into An ATM Money Machine! All Of These New IRS Problem Clients Pay Me In Advance All Year Long.... 


e days... 


In fact, our lowest hourly rate is $150.00, 
regardless of which staff person does the work. 
My hourly rate is $300.00 paid in advance. 


I Never Have To Leave My Office To Look 
For These New Clients! 


But the best part is that 100% of these new 
IRS PROBLEMS CLIENTS pay in advance. | 
have Deferred Revenues verses Accounts 
Receivables. Growing my firm this way has 
allowed me to improve my lifestyle and spend 
more time with my family. I never work over 
40 hours a week anymore. 


New IRS Problem Clients Exist 
All Year Long! 


Which gives me great cash flow in 
traditionally slower months. When most 
Practices are slowing down, my continuous 
flow of new IRS PROBLEM CLIENTS keep 
my phones ringing off the hook. These clients 
exist in all communities. To test this theory we 
opened a satellite office 65 miles away and had 
the same successful results. 


Free Report Reveals The Secrets You Must 
Know To Duplicate My Success! 


My FREE report will teach you how to 
attract these new IRS PROBLEM CLIENTS, 
how to charge them, and how to have them 
begging you for an appointment. Keep in mind 
that I’m not some Tax Guru who walks around 
reciting tax code sections. WHAT I AM is a 
common sense Professional who has developed 
a very exciting, lucrative niche, that has 
tremendously increased my income over the last 
five years. If you'd like to learn more about 
adding very profitable NEW IRS PROBLEM 
CLIENTS to your existing Law Practice or to 
start anew LAW FIRM, then call NOW. 
1-800-204-4653 24 hrs. for a FREE Recorded 
Message to get your copy of my FREE 
informative report. CALL TODAY! While this 
is fresh in your mind. These new IRS 
PROBLEM CLIENTS exist in your community 
today, and they are looking for an Attorney to 
help them. So call Now! 


© 1997 US TAX MARKETING CORP 


THE FLORIDA BAR JOURNAL/NOVEMBER 1997 23 


Clos 


gee VVith technology rapidly and radically 
changing real estate practice, The Fund 
began looking for a comprehensive 
closing software package we could recommend 
to our members. Not being able to find a single 
one that met all our requirements, we decided 
to develop our own. 

We convened a series of pioneering Joint 
Application Design sessions, composed of your 
colleagues and their legal assistants, which gave 
us invaluable input. They are why DoubleTime 
is so user-friendly and intuitive ... why it is 
Windows®*-based ... why it lets you enter basic 
data once, after which that data automatically 


©1997 Attorneys’ Title Insurance Fund, Inc., P.O. Box 628600, Orlando, FL 32862-8600. All 
rights reserved. DoubleTime is a trademark and The Fund is a registered trademark of Attorneys’ 
Title Insurance Fund, Inc. Windows is a registered trademark of Microsoft Corporation. 


flows into the appropriate documents ... and 
why you have the ability to customize forms. 

But the most innovative aspect of DoubleTime 
is pricing. Instead of requiring a very costly up- 
front investment, we created a revolutionary 
transaction billing structure: a low, one-time setup 
charge and annual maintenance fee; then you pay 
only a small per-file charge for each file you open. 

So there likely will never be a better time — 
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ability and match that participant with 
an appropriate mount. To substantiate 
such decisions, equine professionals 
should require participants to complete 
questionnaires concerning their riding 
experience. Questionnaires will limit 
the plaintiff’s ability to argue that the 
equine professional failed to determine 
the participant’s ability or provide a 
proper mount as the Florida act re- 
quires only that the equine professional 
make such decisions based on the “par- 
ticipants representation of his ability.”® 

Easterling and Day v. Snowmass 
Stables, Inc., 810 F. Supp. 289 (D. Colo. 
1993), demonstrate that equine activ- 
ity sponsor’s must properly maintain 
their horse tack. Tack should be re- 
placed when the leather appears well 
worn rather than after it tears from old 
age. This approach may appear to cre- 
ate burdensome costs for equine activ- 
ity sponsors given that leather products 
may look worn yet remain serviceable 
for many years. However, by providing 
only durable tack to equine partici- 
pants, the equine activity sponsor will 
not open the door to costly liabilities 
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Equine professionals 
should bolster the 
protections of the 

Florida act by 
securing liability 
releases and 
should strictly 
follow the act’s 
guidelines 


that could have been avoided by rela- 
tively inexpensive investments in bet- 
ter conditioned tack. 

Finally, equine activity sponsors 
should take extra care to follow the pre- 
scriptions of the Florida act’s notice re- 
quirements. Equine activity sponsors 
should satisfy the notice requirement 
by properly posting the required warn- 
ing and having the participant sign a 
document with the warning notice 
“clearly printed on it,” even though the 
act only requires posting or execution. 
Otherwise, plaintiffs injured in settings 
in which the document was used in lieu 
of the posted sign may seek to defeat 
summary judgment motions by argu- 
ing that contested issues of fact exist 
as to whether the document “clearly 
printed” the required warning. 


Conclusion 

Florida’s equine immunity act is a 
substantial step toward protecting 
equine activity sponsors from liabilities 
that result from the inherent risks of 
equine activities. The Florida act’s neg- 
ligence exception, however, narrows the 
its grant of immunity by allowing cer- 
tain plaintiffs to claim that their inju- 
ries resulted from the equine sponsor’s 
negligence. 

Florida courts should preserve the 
act’s integrity by adhering to the act’s 
plain language and upholding immu- 
nity where injuries result from the in- 
herent risks of equine activities. In cer- 
tain circumstances, this may require 
the courts to wrestle with the difficult 
question of whether the liability re- 
sulted from inherent risks or the con- 
duct of the equine activity sponsor. In 
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making such fact-intensive analyses, 
Florida courts must remember that the 
act was intended to provide immunity 
regardless of the experience of the 
plaintiff-rider; provided that the injury 
resulted from the inherent risks asso- 
ciated with equine activities. 

Finally, Florida’s equine community 
should not blindly rely on the Florida 
act while waiting to see if Florida’s 
courts will give a broad interpretation 
to the act’s immunity. Instead, equine 
professionals should bolster the protec- 
tions of the Florida act by securing li- 
ability releases, and should take great 
care to strictly follow the act’s 
guidelines.O 
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How do you illustrate an article discussin 
ethical issues facing the judiciary? How about Attorney ie 
and Supreme Court pre-election review of constitutional amend- 
ment initiatives? Pre-bankruptcy conversion of property into ex- 
empt assets? 

For rou hly the first 65 years of its history, The Florida Bar 
Journal did not. We might try some bold type, maybe a sketch of 
some tilted scales, occasiona y a mock courtroom scene with an 
editorial staff member behind the bench in a borrowed robe. But 
with no art budget and a steady stream of articles with titles 
such as Codtietione of Appreciated Property to a Partner- 
ship: Section 704(c),” the magazine was admittedly dreary. Ad- 
vertisers told us. Bar presidents told us. Respondents to our read- 
ership surveys told us. Then, in 1990, the Program Evaluation 
Committee told us — and recommended to the Board of Gover- 

nors that funds be allocated to brighten 
up the Journal. 

Enter Joe McFadden. 

Joe first came to us as a potential 
advertiser. His ability to create paintings 
that are all but indistinguishable iat ho- 
tographs had landed him work as an illus- 
trator for a traffic accident reconstruction 
firm, and he thought he might expand by 
advertising directly to trial lawyers.We 
traded him ad space for an illustration, 
then asked him to try to come up with an 
idea to illustrate another article.His fer- 
tile imagination and remarkable talent led 
over the months to the relationship we 
enjoy today: Joe reads our lead manu- 
scripts, sketches out a few ideas, discusses 
possibilities with Managing Editor Cheryle 
Dodd, makes some adjustments, then de- 
livers custom paintings by each month’s 

ees deadline. He usually works in watercolors, 


Still Life 
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but uses acrylics and oils for more de- 
tailed work. His images range from the 
slightly silly (three little pigs embroiled 
in construction-defect arbitration) to 
powerful and serious (Clarence Darrow St. Marks 
with his mouth taped shut). He often 

draws on his love Ys nature and of American folklore, and consistently comes up with ideas to illustrate the toughest of topics. 
Ethical issues facing judges? A judicial bench atop a house of cards. Improving the initiative review process? cue altering 
Justice's hem. Pre-ban ruptcy conversion? A house being air-dropped into a prepared homestead site . . . . 

“T refer to fairy tales and folklore because the story is largel told. The chal enge then is to tie it into the article,” he 
explains. “There is always the danger of the illustrations looking ike editorial cartoons. I try to overcome that by introducing 
an element of whimsy and an unexpected interpretation.” 

At 48, Joe has shown his work across America and won an impressive array of awards. He has received the highest honors 
bestowed by the Florida Watercolor Society and the Texas Watercolor Society, and has taken Best of Show in competitions 
from Boulder, Colorado, to Bainbridge, Georgia. He is represented by the Signature Gallery in Tallahassee and by galleries 
throughout the Southeast. 

Joe’s resume reflects the free 
spirit and subtle tongue-in-cheek 
evident in much o Cis work — 
“The Artist’s Life, New York, 
1974-76” . . . “Peace Corps 
Volunteer, Republic of Korea, 
1979-81”. . . “Hermit, San Juan 
Islands, 1981-85.” His travels 
have been punctuated with return 
trips to North Florida, where in 
1972 he received his art degree 
from Florida State University. He 
is now director of instruction at the 
Florida Art Center in Havana, and 


calls Tallahassee home. 


—_— Judson H. Orrick 
Editor 
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Fe Saint with His Dog 


ENVIRONMENTAL AND LAND USE LAW 


More Than a Drop in the Bucket: 
Florida Water Resources Act I 


he twenty-fifth anniversary 
of the Florida Water Re- 
sources Act of 1972 was 
marked by significant legis- 
lative modification of the statutory 
framework that governs the protection 
and regulation of the state’s most valu- 
able resource. In addressing many of 
the criticisms leveled at water manage- 
ment districts’ authority and operations 
in recent years, the widely-supported 
legislation clarified existing law and re- 
ordered the priorities of districts in an 
attempt to ensure the availability of 
adequate, dependable, and sustainable 
supplies of water for all existing and 
future reasonable-beneficial uses. 
Also during the spring of 1997, two 
precedent-setting administrative or- 
ders addressed ongoing water supply 
and permitting issues in the Southwest 
Florida Water Management District 
(Swiftmud). In a major rule challenge 
proceeding, Judge J. Stephen Menton 
rendered a 652-page final order invali- 
dating several proposed and existing 
rules of the district.! Two months later, 
Judge William F. Quattlebaum’s recom- 
mended order repudiated Swiftmud’s 
refusal to renew water use permits for 
wellfields owned and operated by local 
government water suppliers.” Individu- 
ally, the decisions analyzed the district’s 
regulatory authority and scientific ba- 
sis for restricting groundwater with- 
drawals; collectively, they exposed the 
inadequacies of water managers and 
users to plan for, fund and implement 
the development of additional water 
sources to ensure an adequate supply 
within the region. 


Scene 1: Setting the Stage 
for Change 

By 1992, changes in the topography 
and hydrogeology of west central 
Florida evidenced something more than 
normal cyclical drought-related condi- 


The legislation 
clarified existing law 
and reordered the 
priorities of districts 
in an attempt to 
ensure the 
availability of 
adequate, 
dependable, and 
sustainable supplies 
of water 


by Sally Bond Mann 


tions. Lakes and wetlands in the north- 
ern Tampa Bay region and along the 
Highlands Ridge atrophied, and the 
saltwater-freshwater interface crept 
inland along Gulf coastal counties from 
Hillsborough southward to Charlotte. 
In response, Swiftmud designated large 
portions of the district as “water use 
caution areas” and imposed area-wide 
water use restrictions, including reduc- 
tions in amounts that public suppliers 
could withdraw from wellfields—the 
major source of potable water for mil- 
lions of area residents. 

Between 1992 and 1994, Tampa Bay 
water suppliers filed applications (with 
the district) for the renewal of existing 
wellfield permits originally issued in 
the late 1970’s.* While the renewal ap- 
plications were pending before 
Swiftmud, the district proposed the 
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adoption of new administrative rules 
for water use permitting, which in- 
cluded a moratorium on the issuance 
of new water use permits in certain re- 
gions and the establishment of a mini- 
mum aquifer level in the Southern 
Water Use Caution Area (SWUCA). 
Several local governments and private 
interests challenged the proposed 
“SWUCA Rules,” and an administrative 
hearing on the rule challenge was con- 
ducted from February to November 
1995. Regarding the wellfield permit 
renewal applications, the district indi- 
cated in February 1995 that it would 
issue the renewal permits, but for one 
year only (rather than the “normal” 10- 
year period). Predictably, water suppli- 
ers filed administrative appeals, and a 
hearing was scheduled for July 1996. 

During the same period of time that 
Swiftmud was juggling water shortage 
orders, proposed rules, and wellfield 
permit applications, the legislatively 
created Water Management District 
Review Commission was conducting an 
independent examination of the five 
regional water-managing agencies. The 
review commission conducted 17 pub- 
lic hearings across the state from Sep- 
tember 1994 through November 1995, 
thereafter issuing its recommenda- 
tions‘ and drafting proposed legislation 
for introduction during the 1996 legis- 
lative session. 


Scene 2: Directions From 
Stage Left and Stage Right 
Legislators, executive agency repre- 
sentatives, and interest groups antici- 
pated the passage of water manage- 
ment reform during the 1996 regular 
session. After all, the review 
commission’s study of district opera- 
tions was complete and both House and 
Senate Select Committees on Water 
Policy were concluding their two-year 
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programs. Attempts to craft a consen- 
sus water bill, however, were frustrated 
by marathon and increasingly rancor- 
ous drafting sessions that focused on 
four major issues: 1) water supply plan- 
ning; 2) establishment of minimum 
flows and levels; 3) water transport 
(e.g., the concept of “local sources first”); 
and 4) protection of existing users.° 

Strongly supported by the Governor’s 
Office, Department of Environmental 
Protection (DEP), and representatives 
of the environmental community, the 
committee bill proposed by Represen- 
tative John Rayson (chair of the House 
Select Committee on Water Policy)— 
which would have required extensive 
state and regional “water planning”— 
failed to gain the support of other com- 
mittee members. Of greater concern to 
the latter were questions about district 
governance and accountability, method- 
ologies for setting minimum flows and 
levels, and aggressive water supply 
development and funding. 

Joined by Lieutenant Governor 
Buddy MacKay and environmentalists, 
Representative Rayson argued that 
minimum flows and levels must be 
based on “pure science,” without regard 
to physical alterations to surrounding 
land and social or economic impacts— 
a position many believed would result 
in development moratoria and manda- 
tory restoration of altered systems. 
With regard to the bill’s emphasis on 
planning, Representative John Laurent 
(vice chair of the select committee and 
review commission member) repeatedly 
noted during committee hearings that 
the creation of several detailed plans 
would not provide a single additional 
gallon of water for current and future 
users. 

In the upper chamber, Senator 
Charlie Bronson (vice chair of the Sen- 
ate Natural Resources Committee) 
sponsored several bills that reflected 
recommendations of the review com- 
mission (on which he served), while 
Senator Jack Latvala (chair of the Sen- 
ate Select Committee on Water Policy) 
brought Tampa Bay interests together 
in an attempt to resolve the area’s on- 
going water supply problems and to 
restructure the West Coast Regional 
Water Supply Authority. Ultimately, 
however, the lack of consensus in the 
House undermined passage of major 
water legislation, and the sole water 
bill passed by the 1996 Legislature di- 
rected Swiftmud to establish minimum 


flows and levels in Hillsborough, Pasco, 
and Pinellas counties by October 1, 
1997; created a scientific peer review 
process for evaluating those determi- 
nations; and authorized the Executive 
Office of the Governor to approve or 
disapprove districts’ budgets.® 


Intermission 

The months following the 1996 ses- 
sion witnessed continuing efforts to 
wrestle with the complicated water 
management issues raised by the re- 
port of the review commission and the 
work of the select committees. Recog- 
nizing that the key to state economic 
growth depended upon increasing 
Florida’s “water pie,” a group of public 
and private interests began meeting in 
June to discuss and draft legislation to 
specifically address statewide water 
resource development. Although the 
“Florida Water Coalition” membership 
included entities that historically 
battled one another over water rights— 
e.g., agriculture, development, public 
supply, business and industry, local gov- 
ernment and electric utilities—the com- 


mon need for additional, sustainable 
sources of water brought the diverse 
interests together. 

Meanwhile, to provide guidance to 
DEP and water management districts 
on water issues raised—but not re- 
solved—during the 1996 session, Gov- 
ernor Chiles issued Executive Order 
No. 96-297 in September 1996. The or- 
der addressed district establishment of 
minimum flows and levels, regional 
water supply planning, implementation 
of review commission recommenda- 
tions, and creation of a public group and 
process that would continue to work on 
water supply initiatives. 

On September 30, the Executive Of- 
fice of the Governor convened the 
Governor’s Water Supply Development 
and Funding Work Group, which met 
throughout the fall and winter of 1996- 
97 to formulate consensus recommen- 
dations for directing the development 
of additional water sources. Many 
members of the Florida Water Coalition 
also participated in the Governor’s fa- 
cilitated discussions, and as described 
in the work group’s Report on Recom- 
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mendations dated February 21, 1997, 
substantial consensus was reached on 
a number of topics. Some of the thornier 
issues, however, e.g., minimum flows 
and levels and local sources first, re- 
mained unresolved as the next regular 
session of the Florida Legislature be- 
gan on March 4, 1997. 


Scene 3: New Players and 
Revised Scripts 

The reverberating smack!! of the 
Speaker’s gavel ushered in more than 
a new legislative session. The vibra- 
tions began on November 5, 1996, when 
Republicans won a majority of seats in 
the Florida House of Representatives 
for the first time since Reconstruction 
(they had gained a majority in the 
Florida Senate in 1994). Although some 
of the issues that remained on the table 
from prior sessions might have looked 
the same, the manner in which the 
House addressed them became notice- 
ably different—politically, structurally, 
and procedurally—the rules were in- 
deed different in Florida now. With [Re- 
publican] President Toni Jennings lead- 
ing a relatively bipartisan Senate, the 
forecast for the 1997 regular session 
included strong leadership, fiscal re- 
straint, innovative economic develop- 
ment, and timely adjournment. 

In recent sessions, the Governor’s 
Office had enjoyed comfortable work- 
ing relationships with fellow Demo- 
cratic speakers. The symbiotic liaisons 
frequently greased the proverbial 
wheels of the process, thus providing 
the Governor with additional leverage 
on legislation. Although the relation- 
ship between Governor Chiles and 
House Speaker Peter Webster was emi- 
nently respectful, the former was no 
longer assured of the Speaker’s support 
on issues. Take water legislation, for ex- 
ample. With the environmental activ- 
ism of Lieutenant Governor MacKay 
and the support of Democratic Speaker 
Peter Rudy Wallace during the 1996 
session, the Governor’s Office main- 
tained a strong position throughout 
negotiations on House water bills. 

By contrast, during the 1997 session, 
Speaker Webster appointed John 
Laurent—considered by many the most 
knowledgeable legislator on water is- 
sues—as chair of the House Water and 
Resource Management Committee, and 
the Governor had to negotiate his posi- 
tion through the committee process like 
everyone else. As a result of the exem- 
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process molded a 
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plary leadership of Chairperson 
Laurent and the relatively equal bar- 
gaining positions of all interested par- 
ties, the 1997 legislative process 
molded a sensible blueprint for the pro- 
tection and management of Florida’s 
water resources into the next century. 

Initially, several substantial water 
proposals were filed in both legislative 
houses. The primary focus of the 
“Governor’s bill” was state, district, and 
regional water supply planning, as well 
as other recommendations of the work 
group.’ The main bill drafted by mem- 
bers of the Florida Water Coalition 
stressed aggressive water resource de- 
velopment by districts and the 
establishment and implementation of 
minimum flows and levels that recog- 
nized existing legal uses and hydrologic 
alterations.* The legislative proposal by 
Florida’s Commissioner of Agriculture 
Bob Crawford addressed all of the fore- 
going issues plus 20-year consumptive 
use permits and several other district 
governance and budget recommenda- 
tions of the review commission.® 

In addition to the foregoing bills, 
Senator Latvala (chair of the Senate 
Natural Resources Committee) was 
also dealing with brownfields legisla- 
tion, confirmation of several controver- 
sial appointments, reorganization of 
the West Coast Regional Water Supply 
Authority, and clarification of the on- 
going net-ban controversy. Initially fo- 
cused on the latter measures, Senator 
Latvala monitored progress of the three 
major water proposals in the House. 

Through the committee hearing and 
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amendment process, Chairperson 
Laurent (who had also served on the re- 
view commission) began to weave the 
House water bills into a large committee 
substitute that garnered consensus on 
most, but not all, major points. The envi- 
ronmental community unequivocally re- 
jected the idea that lands purchased by 
the state through the Preservation 2000 
and Conservation and Recreation Lands 
programs should be made available for 
water supply purposes. Pasco and 
Hillsborough counties’ attempts to cir- 
cumvent application of the bill’s new 
minimum flows and levels provisions to 
their jurisdictions were deactivated only 
after the Governor’s Office pressed them 
for semantic specificity.’° 

Emotion-charged arguments between 
representatives of “water-rich” and “wa- 
ter-poor” counties brought the issue of 
local sources first to the forefront of com- 
mittee meetings, as well as later floor 
debate. In fact, Senate floor debate on 
local sources first amendments threat- 
ened to scuttle the bill, until Commis- 
sioner of Agriculture Bob Crawford—a 
former Senate President—effectively 
lobbied senators for passage. At the end 
of the day, however, words were either 
written or eaten, as legislators sorted 
out and signed off on the most signifi- 
cant statutory changes to Florida wa- 
ter law in 25 years. 


Scene 4: The Playbill Revealed 

The 1997 “water bill”—Committee 
Substitute for House Bills 715, 1249, 
1321, and 1339" (HB 715)—addressed 
portions of F.S. Ch. 373 that had proven 
problematic for both water manage- 
ment districts and regulated interests 
for years. The bill included new defini- 
tions and directives for developing state 
and regional water plans; introduced 
distinctions between water resource 
development and water supply devel- 
opment; created new requirements for 
district establishment and implemen- 
tation of minimum flows and levels; 
modified district budget and governing 
board appointment provisions; and 
amended certain marine fisheries pro- 
visions to clarify application of the 1996 
net-ban amendment. 

The most notable recurring theme 
throughout HB 715 is that water man- 
agement districts must give “priority 
attention” to assuring an adequate 
supply of water for all users. As stated 
in new FS. §373.0831: 


(2) It is the intent of the Legislature that: 


(a) Sufficient water be available for 
all existing and future reasonable-beneficial 
uses and the natural systems, and that the 
adverse effects of competition for water sup- 
plies be avoided. 


(b) Water management districts take 
the lead in identifying and implementing 
water resource development projects, and 
be responsible for securing necessary fund- 
ing for regionally significant water resource 
development projects. 


(3) The water management districts 
shall fund and implement water resource 
development as defined in s. 373.019. Each 
governing board shall include in its annual 
budget the amount needed for the fiscal year 
to implement water resource development 
projects, as prioritized in its regional water 
supply plans.4 


The dual concepts of water resource 
development* and water supply devel- 
opment” introduced by HB 715 clearly 
delineate the respective responsibilities 
of water management districts and 
water suppliers. The districts must not 
only give priority attention to identify- 
ing potential water sources, they must 
also develop regional implementation 
programs to bring them on line. By defi- 
nition, “water resource development” 
includes district “construction, opera- 
tion, and maintenance of major public 
works facilities to provide for flood con- 
trol, surface and underground water 
storage, and groundwater recharge 
augmentation.”"’ By further requiring 
that district annual budgets—which 
the Governor can “approve or disap- 
prove, in whole or in part”!*—include 
funding allocations necessary to imple- 
ment priority resource development 
programs, the legislation provides some 
measure of district oversight heretofore 
missing in statute. 

To get the ball rolling, districts must 
complete district-wide water supply 
assessments for each planning region 
by July 1, 1998, that determine 
“[e]xisting legal uses, reasonably antici- 
pated future needs, and existing and 
reasonably anticipated sources of wa- 
ter.”!® For any region where sustainable 
water sources are not sufficient to meet 
existing and future uses for a 20-year 
planning period, the district must ini- 
tiate water supply planning “in an open, 
public process, in coordination and co- 
operation with local governments, re- 
gional water supply authorities, gov- 
ernment-owned and privately owned 
water utilities, self-suppliers, and other 
affected and interested parties.” Each 
regional water supply plan must in- 


clude a water supply development com- 
ponent, a water resource development 
component, and recovery, prevention, 
and funding strategies to implement 
identified projects.” While governing 
board approval of a regional water sup- 
ply plan need not be accomplished 
through rulemaking, any portion of a 
plan that affects the substantial inter- 
ests of a party will be subject to FS. 
§120.569 (Supp. 1996).”? 

Throughout the 1997 session, the 
most intense negotiations on the water 
bill focused on F.S. Ch. 373’s provisions 
regarding minimum flows and levels. 
While there was little effort to change 
the “significantly harmful” standard of 
existing F.'S. §373.042, the section was 
modified to require districts to annu- 
ally update and publish priority lists 
and schedules for establishing mini- 
mum flows and levels, and to provide a 
scientific peer review process for vali- 
dating the data, methodologies, and 
models employed by the districts.”° 

One of the most important parts of 
the water bill, however, is contained in 


new E'S. §373.0421,™ which details lim- 
iting criteria that districts must con- 
sider when establishing or implement- 
ing the minimum flow or level of a 
water body. The new section describes 
three categories of water bodies for 
which districts are not required to set 
minimum flows or levels: 1) a surface 
water body of less than 25 acres, un- 
less it has significant economic, 
environmental, or hydrologic value; 2) 
water bodies that no longer serve his- 
torical hydrologic functions and for 
which recovery is not economically or 
technically feasible, or which could 
cause adverse environmental impacts; 
and 3) a surface water body constructed 
prior to permit requirements or pursu- 
ant to an exemption, permit, or recla- 
mation plan, unless it is of significant 
hydrologic value or an essential ele- 
ment of the area’s water resources.”® 
In an attempt to mandate districts’ 
recognition of physical changes that 
have occurred in and around water re- 
sources throughout the state, new FS. 
§373.0421(1)(a) provides that when es- 
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tablishing a minimum flow or level, the 
district must “consider changes and 
structural alterations to watersheds, 
surface waters, and aquifers and the 
effects such changes or alterations have 
had, and the constraints such changes 
or alterations have placed, on the hy- 
drology of an affected watershed, sur- 
face water, or aquifer.”** To reassure 
those who expressed concern that ex- 
isting damage caused by wellfield 
pumping could be grandfathered under 
the foregoing language, the following 
stipulation was added to the new lan- 
guage: “provided that nothing in this 
paragraph shall allow significant harm 
as provided by s. 373.042(1) caused by 
withdrawals.”?’ 

Linking the establishment of mini- 
mum flows and levels with the require- 
ment that districts prioritize water re- 
source development, FS. §373.0421(2) 
provides that if an existing flow or level 
is below the minimum established (or 
is expected to fall below it within the 
20-year planning period), the district 
must “expeditiously implement a recov- 
ery or prevention strategy, which in- 
cludes the development of additional 
water supplies” to achieve recovery of 
(or prevent falling below) the estab- 
lished minimum.” 

The recovery or prevention strategy shall 
include phasing or a timetable which will 
allow for the provision of sufficient water 
supplies for all existing and projected rea- 
sonable-beneficial uses, including develop- 
ment of additional water supplies and imple- 
mentation of conservation and other 
efficiency measures concurrent with to the 
extent practical, and to offset, reductions in 


permitted withdrawals, consistent with the 
provisions of this chapter.” 


Arguably the most important provi- 
sion in the entire bill to entities affected 
by water shortages, the foregoing para- 
graph requires districts to simulta- 
neously bring new sources on line when 
they institute cutbacks in permitted 
withdrawal quantities. For those wa- 
ter bodies in Hillsborough, Pasco, and 
Pinellas counties with existing flows or 
levels below established minimums, 
the foregoing concurrency requirement 
could be modified by statutory and case 
law existing immediately prior to the 
effective date of the new act.*° As a prac- 
tical matter, however, while the new 
section contains specific legislative di- 
rection to districts regarding implemen- 
tation of recovery strategies, the law in 
existence prior to July 1, 1997 (the ef- 
fective date of the act), also provides 


Swiftmud with authorization to imple- 
ment similar recovery activities.*! 

Several sections of HB 715 modified 
governance and budgeting provisions 
contained in F.'S. Ch. 373. To facilitate 
consistent and efficient decision- 
making, the number of governing board 
appointments to be made each year will 
be staggered throughout the Governor’s 
term of office (rather than a majority 
appointed the first year), and candi- 
dates must have “significant experi- 
ence” in agriculture, development, lo- 
cal government, water utilities, law, 
civil engineering, environmental sci- 
ence, hydrology, or accounting.*? Gov- 
erning board appointment of an execu- 
tive director will be subject to the 
Governor’s approval, and the appoint- 
ment will have to be confirmed by the 
Senate upon employment and recon- 
firmed during the second regular session 
following a gubernatorial election.** 

With regard to district budgeting, 
notice of all budget workshops and 
hearings must be published locally; 
administrative and operating expenses 
must be identified and allocated among 
district programs; and budget program 
areas must include separate entries for 
lobbying and advertising expenditures, 
as well as a five-year water resource 
development work program that de- 
scribes the district’s implementation 
strategy for resource development 
within each water supply planning re- 
gion.** The Governor’s budget review 
must analyze the “adequacy of district 
expenditures related to water supply, 
including water resource development 
projects identified in the district’s re- 
gional water supply plans,” and inter- 
ested parties must be afforded an op- 
portunity to provide written comments 
on proposed work programs.* 

Most of the statutory changes sought 
by the Department of Agriculture and 
Consumer Services were included in 
HB 715, although not without modifi- 
cation. F.'S. §373.236, was amended to 
mandate district issuance of 20-year 
permits if sufficient data exists “to pro- 
vide reasonable assurance that the con- 
ditions for permit issuance will be met 
for the duration of the permit,” and 
two sections dealing with district-ac- 
quired lands were amended to allow 
multiple uses such as agriculture, sil- 
viculture, and water supply under cer- 
tain conditions.” 

To more accurately reflect that the 
legislature is responsible for adopting 
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state water policy and that DEP and 
the districts implement that policy, HB 
715 renamed and redefined the prior 
“state water policy” as the “water re- 
source implementation rule [that] sets 
forth goals, objectives, and guidance for 
the development and review of pro- 
grams, rules, and plans relating to wa- 
ter resources, based on statutory poli- 
cies and directives.”** Additional 
legislative oversight is provided in re- 
visions to F.S. §373.036(1)(d), which 
provides in pertinent part as follows: 
Amendments to the water resource imple- 
mentation rule must be adopted by the sec- 
retary of the department and be submitted 
to the President of the Senate and the 
Speaker of the House of Representatives 
within 7 days after publication in the Florida 
Administrative Weekly. Amendments shall 
not become effective until the conclusion of 
the next regular session of the Legislature 
following their adoption.*® 


One of the 1997 legislative priorities 
of Senator Latvala was reorganization 
of the West Coast Regional Water Sup- 
ply Authority. Although HB 715 did not 
impose a specific member-government 
structure on the authority, it did amend 
F.S. §373.1962(3) to clarify that the 
authority could, either by itself or 
jointly with Swiftmud, develop and op- 
erate alternative sources of potable 
water (e.g., a desalination plant), or the 
authority and district could pledge and 
contribute their funds to reduce the 
wholesale cost of alternative source 
water developed by a private entity.*° 
In addition, the legislation revised FS. 
§373.1963(1), to reflect the terms of a 
reorganizational structure that the au- 
thority and its member governments 
have been discussing since the fall of 
1996. By December 31, 1997, the au- 
thority and Swiftmud must either en- 
ter into a written agreement detailing 
the development of alternative potable 
water sources (as directed in the sec- 
tion) or they must prepare and submit 
to the legislature a report detailing why 
not.*! 

Senator John McKay’s ongoing con- 
cerns about district employment and 
spending practices resulted in the adop- 
tion of bill amendments that 1) prohibit 
the expenditure of district funds for 
severance pay except under certain con- 
ditions, and 2) require a study of dis- 
trict employee compensation plans, to 
confirm the existence of actual or per- 
ceived discrepancies between the sala- 
ries of district employees and those of 
state or other general purpose local 


government employees.’ 

Other sections of HB 715 that do not 
directly relate to the protection and 
management of Florida’s water re- 
sources under FS. Ch. 373 include the 
availability of subsidies or filters for 
potable water wells under 
§376.307(1)(e);** submerged land lease 
extensions under §253.03(7)(c);*4 modi- 
fications to F.S. Ch. 370 (“Saltwater 
Fisheries”) that address special activ- 
ity licensing for anadromous sturgeon, 
the transport of proscribed nets, the il- 
lega! use of certain nets, crawfish re- 
porting requirements, and a three-year 
pilot program in a six-county area along 
the Panhandle Gulf coast;** and the 
modification of F.S. Ch. 403 (“Environ- 
mental Control”) to permit a small wa- 
ter utility to discharge demineralized 
concentrate from reverse osmosis or 
membrane processes as a potable wa- 
ter byproduct rather than as an indus- 
trial wastewater. 


Scene 5: Waiting in the Wings 

As HB 715 was being readied for its 
first committee hearing on March 31, 
1997, the final order in the SWUCA rule 
challenge proceeding was rendered by 
Administrative Law Judge J. Stephen 
Menton.“ Although the finality of the 
decision will not be known for several 
months, three significant conclusions 
warrant mention, particularly in light 
of ongoing debates regarding 1) the ex- 
tent to which physical and economic 
realities should be considered when 
establishing minimum flows and lev- 
els; 2) whether existing permitted us- 
ers should be afforded preferential 
treatment at the time of permit re- 
newal; and 3) who should fund the de- 
velopment of alternative water sup- 
plies. 

While Swiftmud’s “scientific analysis 
of saltwater intrusion problems in the 
SWUCA area was thorough and [its] 
proposed methodology for calculating 
the minimum [aquifer] level is reason- 
able and scientifically sound,”** the 
district’s preferential treatment of ex- 
isting users and proposed reallocation 
provisions was found to exceed its 
statutory authority under F.S. Ch. 
373.* Although the decision’s validation 
of Swiftmud’s scientific data and meth- 
odologies may be hailed by some dis- 
tricts and environmentalists as confir- 
mation that a minimum flow or level 
must be based on “pure science,” the 
order also upheld the district’s decision 


to balance protection of the resource 
with socio-economic factors in its selec- 
tion of the minimum aquifer level.*° 
Although HB 715 included a list of 
physical realities that districts must 
consider when setting a minimum flow 
or level,*' the legislation did not address 
the consideration of social or economic 
impacts in the establishment process. 
Appellate review of the final order may 
encourage additional legislation on the 
issue next year. 

The order’s invalidation of 
Swiftmud’s proposed reallocation pro- 
cess and exemption of permit renewals 
from minimum level restrictions reaf- 
firmed that F.\S. Ch. 373 grants no pref- 
erential treatment to existing water 
users outside the competing application 
process of §373.233.°2 Thus faced with 
increasing resource demands and a 
statutory framework that does not rec- 
ognize prior appropriation or other 
water “rights,” HB 715’s emphasis on 
aggressive water resource development 
is rather timely. 

Finally, the SWUCA ruling repudi- 


ated Swiftmud’s requirement that cer- 
tain applicants must investigate and 
implement the use of alternative 
sources when the district decides it is 
“economically, environmentally, and 
technically feasible.” As stated in the 
order: 

1528. While the District can appropri- 
ately require a WUP applicant, including a 
public utility seeking potable water, to uti- 
lize reclaimed water in accordance with 
Section 373.250(2)(b), the WUP program is 
not the proper vehicle for imposing the ma- 
jor capital expenditures involved in devel- 
oping the infrastructure for a reuse system 
on certain entities or users. 


1549. [T]he District’s current and pro- 
posed desalination provisions are unaccept- 
ably vague and vest the District with un- 
bridled discretion[.] There is no delineation 
of the factors or criteria that the District 
will consider in determining whether the 
feasibility study is acceptable and/or 
whether or when an applicant would be re- 
quired to implement desalination. 


1536. Without question, there is a need 
for long term planning, infrastructure in- 
vestment and development of alternative 
sources of water. See, Section 7 of Chapter 
95-323, Laws of Florida. While these mat- 


Authority’ on Personal Injury. 


When it comes to Personal Injury, there’s only one Authority. Complete coverage of 
personal injury actions. From the company that has helped attorneys practice law with 
complete confidence for more than a century. Contact your 
Matthew Bender representative or call 1-800-223-1940. 


MATTHEW 6 BENDER 


Partner with the Brightest Minds in Law 
http://www.bender.com 


THE FLORIDA BAR JOURNAL/NOVEMBER 1997 35 


ters should be coordinated with the permit- 
ting program, Chapter 373 does not pres- 
ently allow these responsibilities to simply 
be shifted to certain classes of users based 
upon the District’s assessment of who can 
best afford it.* 


Although the SWUCA decision ad- 
dressed proposed district rules, the rec- 
ommended order entered by Adminis- 
trative Law Judge William F. 
Quattlebaum in the wellfield permit- 
ting case dealt with Swiftmud’s denial 
of renewal applications for existing 
wellfields in the northern Tampa Bay 
region. Although a final order is not 
expected from the district governing 
board for several months, several find- 
ings merit discussion. Essentially, the 
order recommended that Swiftmud 
grant 10-year water use permits for the 
wellfields at average daily quantities 
currently being withdrawn at each site. 
Finding that the renewal applications 
met the three-prong test for permit is- 
suance, Judge Quattlebaum stated: 

173. As to the quantity of water cur- 
rently being withdrawn from the wellfields, 
the evidence establishes that the proposed 
use of water is a reasonable-beneficial use, 
the proposed use will not interfere with any 
presently existing legal use of water, and 


the proposed use is consistent with the pub- 
lic interest. 


179. The provision of potable water to 
the customers of the water utility systems 
which receive water from the authority is a 
reasonable and beneficial use of the re- 
source. There is no evidence that the exist- 
ing potable water requirements of the end 
users may be met by any other currently 
available water resource. 


212. The evidence establishes that the 
potable water being withdrawn from the 
subject wellfields constitutes utilization of 
locai resources to the greatest extent prac- 
ticable. There is no credible evidence that a 
sufficient potable water supply is located 
more proximately to the St. Petersburg 
water users. 


While the foregoing statements are 
clear, one must ask whether (and the 
extent to which) they might be modi- 
fied if the proposed use of the resource 
was not public supply. Theoretically, 
perhaps, a large agricultural operation 
or light industrial plant could qualify 
for renewal permits under the same 
conditions, but one strongly suspects 
that the judge’s findings are exception- 
ally narrow and limited to the potable 
water supply applicants in the instant 
case. 

With regard to drawdowns in the sur- 
face water table caused by withdraw- 


als from the wellfields, the recom- 
mended order provided: 

177. Despite the existing adverse im- 
pacts, there is no credible evidence that 
impacted areas would return to prepumping 
conditions even if pumping were halted from 
the subject wellfields. 


296. Adverse environmental impacts 
which have resulted from water pumping 
in the subject wellfields occurred via water 
withdrawals permitted by the District with 
knowledge that the adverse impacts would 
occur. There is no evidence that any adverse 
environmental impacts have been caused by 
any unpermitted water pumping activities 
at the subject wellfields.™” 


Without question, Swiftmud’s gov- 
erning board must carefully weigh the 
ramifications of its final order in the 
wellfield permitting case with its pend- 
ing appeal of the SWUCA order and 
eminent adoption of minimum flows 
and levels in Hillsborough, Pasco, and 
Pinellas counties. Clearly, all govern- 
mental entities in the Tampa Bay re- 
gion must work together in a coopera- 
tive effort to solve the area’s water 
supply problems. If funds and energies 
currently spent on public relation cam- 
paigns, litigation, and general finger- 
pointing were channeled into a commit- 
ment to solve the problems quickly and 
equitably, the area could become a shin- 
ing example for future resource devel- 
opment programs instead of the prob- 
lem child it is today. 

The manner in which the region ad- 
dresses resolution of ongoing water 
wars will be closely monitored over the 
next several months by other districts, 
governments, environmentalists, agri- 
cultural and development interests, 
and legislators. Whether the curtain 
goes down on litigation or legislation 
remains to be seen. 


1 Charlotte County v. Southwest Florida 
Water Management Dist., DOAH No. 94- 
5742RP (Mar. 26, 1997), appeal docketed, 
No. 97-1626 (Fla. 2d D.C.A. Apr. 22, 1997). 

* West Coast Regional Water Supply Au- 
thority v. Southwest Florida Water Manage- 
ment District, DOAH Nos. 95-1520, etc. 
(May 29, 1997) (governing board should is- 
sue final order in the fall of 1997). 

3 Although the wellfields were first per- 
mitted by the district in the 1970's (follow- 
ing implementation of the Water Resources 
Act of 1972), one had been operating since 
the 1930’s, another since 1963, and a third 
since 1973. The wellfield permits had been 
renewed by Swiftmud during the 1980’s. Id. 
at 8-11. 

4 See BripGe Over TrouBLED Water: REc- 
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OMMENDATIONS OF THE WATER MANAGEMENT 
District REVIEW Commission (Dec. 29, 1995) 
(on file with the author and available at Fla. 
Legis., Jt. Legis. Mgt. Comm., Div. of Legis. 
Library Servs., Tallahassee, Fla.). For 
analysis of the Commission’s findings, see 
Parker and Mann, Water Management Re- 
form: Mission Impossible? 70 F.a. B.J. 20 
(Oct. 1996). 

5 For an excellent analysis of the major 
topics, see Canter and Holtz, Water Law in 
Transition: Debates That Could Shape 
Florida’s Future, 70 Fia. B.J. 77 (Nov. 1996). 

§ Ch. 96-339, 1996 Fla. Laws 1952 (codi- 
fied at Star. §373.042, .536(5)). 

7 See Fla. HB 1339, sponsored by Repre- 
sentatives Goode and Horan, and Fla. SB 
1388 and SB 1428, sponsored by Senators 
Dyer and Latvala (respectively). Although 
most work group participants agreed on the 
wording of and supported the recommenda- 
tions contained in its report, the Governor’s 
water bill was not drafted by the entire 
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group; accordingly, there was not consensus 
among all work group members regarding 
the statutory language that was drafted to 
implement the recommendations. 

8 See Fla. HB 1321 and HB 1249, spon- 
sored by Representatives Bitner and Boyd 
(respectively), and Fla. SB 1428 sponsored 
by Senator Latvala. 

9 See Fla. HB 715, sponsored by Represen- 
tative Laurent, and Fla. SB 1562 sponsored 
by Senator Bronson. 

10 See Ch. 97-160, §28, 1997 Fla. Laws 
3002, 3031. 

1 Ch. 97-160, 1997 Fla. Laws 3002 (to be 
codified at various provisions of Fa. Star. 
chs. 186, 253, 370, 373 & 403). 

12 Td. §11, 1997 Fla. Laws 3002, 3022 (to 
be codified at Fia. Stat. §373.0831(1)(c)). 

18 Fia. Stat. §373.019(19) provides the fol- 
lowing definition: “Water resource develop- 
ment” means the formulation and imple- 
mentation of regional water resource 
management strategies, including the col- 
lection and evaluation of surface water and 
groundwater data; structural and 
nonstructural programs to protect and man- 
age water resources; the development of 
regional water resource implementation 
programs; the construction, operation, and 
maintenance of major public works facili- 
ties to provide for flood control, surface and 
underground water storage, and groundwa- 
ter recharge augmentation; and related 
technical assistance to local governments 
and to government-owned and privately 
owned water utilities.” Id. §2, 1997 Fla. 
Laws 3002, 3005. 

14 Td. §11, 1997 Fla. Laws 3002, 3022 (em- 
phasis added). 

15 Fia. Stat. §373.019(19). 

16 “Water supply development” means the 
planning, design, construction, operation, 
and maintenance of public or private facili- 
ties for water collection, production, treat- 
ment, transmission, or distribution for sale, 
resale, or end use.” Ch. 97-160, §2, 1997 Fla. 
Laws 3002, 3005 (to be codified at Fa. Star. 
§373.019(21)). 

17 Fria. Stat. §373.019(19). 

18 Fra. Stat. § 373.536(5)(a) (Supp. 1996). 

19 Ch. 97-160, §3, 1997 Fla. Laws 3002, 
3007 (to be codified at Fura. Star. 
§373.036(2)(b)4.a.). 

20 Td. §4, 1997 Fla. Laws 3002, 3010 (to be 
codified at Fia. Stat. §373.0361(1)). 

21Td. (to be codified at Fra. Star. 
§373.0361(2)). 

22 Td. (to be codified at Star. 
§373.0361(4)). 

23 Td. §5, 1997 Fla. Laws 3002, 3012 (to be 
codified at Fia. Stat. §373.042(4)). The sci- 
entific peer review process created by HB 
715 was based on similar procedures cre- 
ated by Chapter 96-339, 1996 Fla. Laws 
1952 (codified at Fia. Stat. §373.042(4) 
(Supp. 1996)), which applied only to mini- 
mum flows and levels established by 
Swiftmud in Hillsborough, Pasco, and 
Pinellas counties: The 1996 process will still 
apply to those counties, with the new scien- 
tific peer review procedure applying else- 
where in the state. See Id. §28, 1997 Fla. 
Laws 3002, 3031. 

24 Td. §6, 1997 Fla. Laws 3002, 3015. 

25 Id., (to be codified at Fra. Star. 
§373.0421(1)(b)). 


26 Id. (to be codified at Fra. Start. 
§373.0421(1)(a)). 
27 Id. 


Td. (to be codified at Fria. Start. 
§373.0421(2)). 

29 Td. 

3° See id. §28, 1997 Fla. Laws 3002, 3031. 

31 See, e.g., Fua. Stat. §§373.083(2), .103, 
-106(3), .113, .171, .1961, .616 & .6161 
(1995). 

32 Ch. 97-160, §9, 1997 Fla. Laws 3002, 
3017 (to be codified at Fra. Start. 
§373.073(1)(b), (2)). 

33 Td. §10, 1997 Fla. Laws 3002, 3021 (to 
be codified at Fa. Stat. §373.079(4)(a)). 

34 Td. §16, 1997 Fla. Laws 3002, 3025 (to 
be codified at Fa. Star. §373.536(1), (5)(c)). 

35 Td. §16, 1997 Fla. Laws 3002, 3025 (to 
be codified at Fia. Star. §373.536(5)(a), (c)). 

36 Td. §13, 1997 Fla. Laws 3002, 3023 (to 
be codified at Fia. Stat. §373.236(1)). 

37 Td. §§12, 17, 1997 Fla. Laws 3002, 3023, 
3028 (to be codified at Fra. Srar. 
§§373.139(5), .59(4)(a)). 

38 Td. §2, 1997 Fla. Laws 3002, 3005 (to be 
codified at Fa. Star. §373.019(20)) (empha- 
sis added). 

39 Td. §3, 1997 Fla. Laws 3002, 3007. 

40 Id. §29, 1997 Fla. Laws 3002, 3032. 

41 Td. §30, 1997 Fla. Laws 3002, 3032 (to 
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be codified at Fia. Star. §373.1963(1)(f)). 

42 Td. §§33, 34, 1997 Fla. Laws 3002, 3037, 
3038. 

43 Id. §31, 1997 Fla. Laws 3002, 3034. 

44 Id. §36, 1997 Fla. Laws 3002, 3039. 

45 Td. §§37-42, 1997 Fla. Laws 3002, 3039- 
3045 (to be codified at Fria. Star. 
§§370.06(4)(b); .092(3), (4); .093; .14(8); 
.1405)). 

46 Td. §43, 1997 Fla. Laws 3002, 3045 (to 
be codified at Fia. Stat. §403.0882). 

*7 Charlotte County v. Southwest Florida 
Water Management District, DOAH No. 94- 
5742RP (Mar. 26, 1997), appeal docketed, 
No. 97-1626 (Fla. 2d D.C.A. Apr. 22, 1997). 

48 Td. at 489. 

49 Td. at 505-510, 517-519. 

50 Td. at 492-500. 

51 See Ch. 97-160, §6, 1997 Fla. Laws 3002, 
3015 (to be codified at Fria. Star. 
§373.0421(1)). 

52 Supra, note 49. 

53 Supra, note 47, at 583-596. 

54 Td. at 586, 595, 589. 

55 West Coast Regional Water Supply Au- 
thority v. Southwest Florida Water Manage- 
ment District, DOAH Nos. 95-1520, etc. 
(May 29, 1997). 

56 Td. at 39-40, 46 (emphasis added). 

57 Td. at 39-40, 61 (emphasis added). 
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LAW NOTES 


Representing Clients Before the DOR and 
in State Tax Litigation 


enerally, tax disputes with 

the Department of Rev- 

enue (DOR) begin inno- 

cently enough with a No- 
tice of Intent to Audit Books and 
Records. If, after audit, the DOR audi- 
tor determines that the tax liability for 
the audit period is different than what 
the taxpayer has reported, the DOR will 
issue a Notice of Intent to Make Audit 
Changes (NOI). If the taxpayer and the 
DOR auditor cannot agree on the 
amount of proposed liability reflected 
in the NOI, a Notice of Proposed Assess- 
ment (NOPA) will be issued. The tax- 
payer can challenge the proposed as- 
sessment by filing a protest with the 
DOR. If the taxpayer does not file a 
protest, the assessment reflected in the 
NOPA becomes final and the taxpayer 
may then file either a complaint in cir- 
cuit court or a petition in the Division 
of Administrative Hearings (DOAH). If 
the taxpayer files a protest, the DOR 
will issue a Notice of Decision, which 
the taxpayer can accept or reject and 
file a Petition for Reconsideration, or 
litigate the issues in either circuit court 
or the DOAH. This article will flesh out 
the salient details of this thumbnail 
sketch of Florida state tax protest and 
litigation procedures. 


Notice of Intent to Audit 
Books and Records 

There are several ways taxpayers can 
find themselves on the receiving end of 
a Notice of Intent to Audit Books and 
Records from the DOR, including: 

1) a DOR auditor can prepare anAu- 
dit Assignment Request form when the 
auditor thinks an entity or business is 
worthy of an audit (be nice to DOR au- 
ditors); 

2) aDOR auditor can prepare an In- 
formation/Violation Report; 

3) a DOR auditor may identify un- 
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registered taxpayers by looking at the 
suppliers and customers of taxpayers 
under audit (including out-of-state sup- 
pliers who may have nexus with 
Florida); 

4) a DOR auditor is responsible for 
reviewing the taxpayer’s total organi- 
zation, including related entities and 
other locations; 

5) ifthe audit period includes a pe- 
riod when a prior owner was respon- 
sible for remitting the tax, an audit can 
be assigned to the prior owner.! 

The DOR must issue the Notice of 
Intent to Audit Books and Records in a 
manner which will enable it to comply 
with time limitations contained in FS. 
§95.091. This provision limits the time 
within which the DOR can make an 
assessment to five years after the later 
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of the date the tax is due or the return 
is filed.* This period is extended to six 
years where the taxpayer has made ei- 
ther a substantial underpayment of tax 
or has filed a substantially incorrect 
return.’ Furthermore, the period for 
assessment remains open indefinitely 
where the taxpayer has failed to make 
any required payment of tax, has failed 
to file a required return, or has filed a 
grossly false or fraudulent return.‘ With 
the issuance of the DOR’s Notice of In- 
tent to Audit Books and Records, the 
foregoing described limitations periods 
are tolled for two years.’ However, the 
DOR must begin the audit within 120 
days after it issues the notice, unless 
the taxpayer requests a delay.® If the 
taxpayer does not request a delay and 
the department does not begin the au- 
dit within 120 days after issuing the 
notice, the tolling period terminates.’ 
As a matter of audit policy, therefore, 
the DOR will not issue its Notice of In- 
tent to Audit Books and Records later 
than the date that is four months prior 
to the date the statute expires for as- 
sessment.® After the Notice of Intent to 
Audit Books and Records is issued, 
there is a 60-day period that must pass 
before the audit can begin unless the 
taxpayer waives the 60-day period so 
that the audit can begin sooner.? 

In the Notice of Intent toAudit Books 
and Records, the auditor will request 
that the taxpayer make available cer- 
tain books and records. The DOR’s au- 
thority to request such books and 
records is found in FS. §213.35, which 
requires taxpayers to keep suitable 
books and records relating to taxes they 
are responsible for remitting until the 
time for assessment specified in FS. 
§95.091(3) has expired. Furthermore, 
certain taxes, such as intangible, sales 
and use, and corporate income tax, have 
their own specific requirements to re- 


tain books and records in addition to 
the general requirements of F.S. 
§213.35.'° 

Failure to provide the DOR auditor 
with the requested books and records 
can result in the DOR making an as- 
sessment from an estimate based upon 
the best information available to it.” 
Furthermore, for sales and use tax pur- 
poses, if a dealer does not have ad- 
equate records of his or her retail sales 
or purchases, the DOR may make an 
assessment using a test or sample of 
the dealer’s available records.” And, if 
the dealer’s records are adequate but 
voluminous, the DOR may statistically 
sample such records.’ Interestingly, 
although the DOR has attempted to 
draft sampling rules, to date none have 
been finalized. Therefore, the DOR has 
no rules concerning how sampling is to 
be conducted and what constitutes a 
“statistical” sample. Consequently, it is 
not uncommon for taxpayers to chal- 
lenge the DOR’s sampling methodology 
when protesting or litigating a tax as- 
sessment. 


Notice of Intent 
to Make Audit Changes 

A Notice of Intent to Make Audit 
Changes (NOJ) is used to close an au- 
dit. This notice is presented or mailed 
to the taxpayer along with the auditor’s 
workpapers that support the figures 
reflected in the NOI. Generally, the 
taxpayer’s file will remain in the DOR 
office from which the audit was con- 
ducted for 30 days from the date of the 
NOI. The 30-day period provides an 
opportunity for a post-audit conference 
between the DOR and the taxpayer to 
attempt to resolve any issues before 
issuance of the Notice of Proposed As- 
sessment (NOPA). 

Sometimes the conference may result 
in the issuance of a revised NOI. Typi- 
cally, the revision will result in a re- 
duced proposed assessment although 
revised proposed assessments which 
increase the liability are possible. A 
revision is generally made when the 
taxpayer provides additional informa- 
tion that supports the revision or where 
the auditor has applied the law incor- 
rectly. 

If the taxpayer does not agree with 
the deficiency reflected in the NOI (or 
revised NOJ), the audit file will be sent 
to the Audit Procedures and Review 
Section in Tallahassee. After final re- 
view a NOPA is issued to the taxpayer. 


Protesting the Proposed 
Assessment 

Informal protest procedures within 
the DOR are authorized by F:‘S. §213.21, 
and specifically addressed by Rule 12- 
6, Florida Administrative Code. Fur- 
thermore, Rule 12-13, Florida Admin- 
istrative Code, addresses compromise 
and settlement procedures for resolv- 
ing assessments of tax, penalty, and 
interest based on doubt as to liability, 
doubt as to collectibility, and reasonable 
cause. 

After issuance of the NOPA, the tax- 
payer has 60 days to pursue an infor- 
mal protest of the assessment pursu- 
ant to F.S. §213.21 and Rule 12-6, 
FloridaAdministrative Code. If the tax- 
payer does not protest the assessment 
using the DOR’s informal protest pro- 
cedures, the assessment becomes final 
60 days after issuance of the NOPA and 
the taxpayer then has 60 days either 
to file a complaint in circuit court or a 
petition in the DOAH. If the taxpayer 
fails to file either a complaint or a 
DOAH petition within 60 days after the 
assessment becomes final, the taxpayer 


loses the right to protest or litigate the 
assessment. However, the DOR does 
have a procedure for addressing re- 
quests for relief even when the taxpayer 
has lost the right to protest or litigate 
the assessment. This discretionary au- 
thority to grant relief is also provided 
by FS. §213.21. However, rather than 
issuing a Notice of Decision or Notice 
of Reconsideration under this discre- 
tionary authority, the DOR will issue a 
Notice Of Other Disposition. The tax- 
payer has no appeal rights after receiv- 
ing the Notice Of Other Disposition. 
Although this article does not explore 
in detail the viability of using the DOR’s 
informal protest procedures, practitio- 
ners representing clients should be cog- 
nizant of the opportunities and limita- 
tions of the process. Practitioners 
should be aware that the DOR can com- 
promise proposed assessments using 
three distinct theories or methodolo- 
gies: 1) doubt as to liability regarding 
tax, penalty, and interest assessments; 
2) doubt as to collectibility regarding 
tax, penalty, and interest assessments; 
and 3) reasonable cause regarding pen- 


FAX 1-800-663-3299 


BETTER BECAUSE 


[A Reasonable Fees, Non-Percentage Based 

(4 Results Guaranteed, or No Charge 

(A Court Authorized Search, Recommended 

(4 Professional Reports, with certified documentation 
(4 Fully Insured, for your protection 

(4 No-Obligation Fee Quotation 


We prove heirship and locate Beneficiaries, Legatees, 
Property Owners, Stockholders and Estranged Family 
Members. Make one cal! to the company that finds 
them all... A BETTER WAY. 


1-800-ONE-CALL(-:.) 


(663-2255) 


Member: 
National 
Forensic 
Center 


Established 1967 


INTERNNIONAL 
GENEALOGICAL 
SEARCH inc. 


Member: 
National 
Genealogical 
Society 


Fi. Lic. A8800288 


THE FLORIDA BAR JOURNAL/NOVEMBER 1997 39 


alty assessments. Each of these meth- 
odologies could provide the subject 
matter of a separate article. However, 
the following succinct summaries of all 
three methodologies should, hopefully, 
provide the interested reader with a 
background sufficient to independently 
explore further. 

Generally, doubt as to liability has 
historically been resolved in favor of the 
assessment by the DOR’s informal pro- 
test procedures. However, recent devel- 
opments indicate that the DOR has 
become more flexible in its settlement 
policy within its dispute resolution pro- 
cess. Notwithstanding this increasing 
flexibility, there appear to be several 
constraining forces that may still work 
to limit the opportunities for taxpay- 
ers to obtain doubt as to liability com- 
promises within the DOR’s informal 
protest procedure. One constraining 
force is, in the author’s opinion, an in- 
stitutional bias to support the auditor’s 
assessment (i.e., being a part of the 
DOR team). Many of the conferees in- 
volved in making determinations of 
doubt as to liability in the DOR’s infor- 
mal protest procedure are former audi- 
tors who empathize with auditors. Fur- 
thermore, the DOR is constrained by 
dollar compromise limitations placed 
on conferees and their supervisors. For 
example, the DOR is limited in infor- 
mal proceedings to compromising 
$100,000 in tax without approval of the 
Governor and Cabinet. This limitation 
on compromise authority is delegated, 
in diminishing amounts, down to con- 
ferees. However, the conferee can rec- 
ommend a compromise that exceeds his 
or her authority and obtain approval 
from the appropriate level of compro- 
mise authority within the DOR. Rule 
12-13.004, Florida Administrative 
Code, delegates the compromise au- 
thority by job description within the 
DOR. 

Notwithstanding these constraining 
forces, in some cases, conferees involved 
in the dispute resolution process may 
have received direction from the DOR’s 
general counsel regarding the manner 
of resolving specific issues where doubt 
as to liability is recognized. For ex- 
ample, based on the general counsel’s 
assessment of litigation risk, the con- 
ferees may be directed to compromise 
a particular issue by a certain percent- 
age (e.g., 50 percent) in order to avoid 
having to litigate the issue in circuit 
court or DOAH. Such a compromise 


policy may be the consequence of the 
settlement of a particular issue in liti- 
gation which issue is also being pro- 
tested by other taxpayers in the DOR’s 
dispute resolution process under FS. 
§213.21. Also, the DOR’s Rule 12- 
13.005, “Grounds for Finding Doubt as 
to Liability,” articulates its doubt as to 
liability policy as follows: 


(1) The Executive Director or the Execu- 
tive Director’s designee, as enumerated in 
Rule 12-13.004, FA.C., shall make a deter- 
mination of whether there is doubt as to li- 
ability for tax or interest based on the facts 
and circumstances of the specific case. 
Doubt as to liability is indicated when there 
is reasonable doubt as to whether an action 
is required in view of conflicting rulings, 
decisions, or ambiguities in the law, and the 
taxpayer has exercised ordinary care and 
prudence in attempting to comply with the 
revenue laws of this state. 


(2) Reliance upon the express terms of 
written advice given by the Department 
may be the basis for doubt as to liability. 
Consideration will be given to the complex- 
ity of the facts and the difficulty of the tax 
law and the issue involved, and also to the 
existence or lack of clear rules or instruc- 
tions covering the taxpayer’s situation. The 
taxpayer must show that the advice was 
timely sought from a departmental em- 
ployee and that all material facts were dis- 
closed, and that the express terms of the 
advice were actually followed. Advice issued 
by the Department informally, or in re- 
sponse to a hypothetical situation, will not 
be a basis for doubt as to liability. Advice 
issued in response to a taxpayer’s request 
containing a misrepresentation of material 
facts is not a basis for a finding of doubt as 
to liability. 


Any doubt as to liability compromise 
request made in the DOR’s informal 
protest procedure should incorporate 
within it one or more of the bases pro- 
vided by this rule as evidence of doubt 
as to liability. 

Also, if the assessment is clearly 
wrong as a matter of law, the assess- 
ment can (and should) be revised to 
eliminate the portion that is not sup- 
portable by law. Revisions can and do 
occur after a protest has been filed (gen- 
erally in coordination with the auditor). 
Therefore, the taxpayer’s representa- 
tive should be alert for possible reduc- 
tions in the assessment where doubt as 
to liability is not the issue so that a re- 
vision rather than a compromise is ap- 
propriate. The distinction here is that 
the proposed assessment (or a portion 
of it) is not being compromised because 
of doubt as to liability, rather it is be- 
ing reduced or eliminated because it is 
clearly incorrect. For example, perhaps 
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arecent court decision that has become 
final has caused the DOR to retreat 
from its historical position on an issue 
and it must now concede the issue to 
taxpayer. Because the revision is not a 
compromise, the dollar compromise 
limits are not applicable. 

While the dispute resolution process 
may not always provide the best oppor- 
tunity for doubt as to liability compro- 
mises (although it can help to crystalize 
the issues for subsequent litigation), 
this forum can be a viable means for 
resolving assessments based on doubt 
as to collectibility and penalty assess- 
ments based on reasonable cause. The 
DOR can compromise any assessment 
based on doubt as to collectibility. Such 
authority comes, again, from F.S. 
§213.21 and is further detailed in 
DOR’s Rule 12-13.006, “Grounds for 
Finding Doubt as to Collectibility,” 
which states: 

Tax or interest may be compromised or 
settled on the grounds of “doubt as to 
collectibility” when it is determined that the 
financial status of the taxpayer is such that 
it is in the best interests of the State to settle 
or compromise the matter because full pay- 
ment of the tax obligation is highly doubt- 
ful and there appears to be an advantage in 
having the case permanently and conclu- 
sively closed. The discretion to make this 


determination is delegated to those persons 
enumerated in Rule 12-13.004, F.A.C. 


While serving as an assistant general 
counsel for the DOR, the author was 
involved in the DOR’s efforts to craft a 
coherent methodology for ascertaining 
the amount of an assessment that the 
DOR could compromise based on doubt 
as to collectibility. Assuming that the 
taxpayer comes with “clean hands” and 
cooperates with the DOR’s doubt as to 
collectibility evaluation, the process of 
determining whether a taxpayer is eli- 
gible for a doubt as to collectibility com- 
promise begins with an evaluation of 
the taxpayer’s financial position. Gen- 
erally, if the evaluation determines that 
the taxpayer has sufficient assets to liq- 
uidate the assessment without ad- 
versely affecting its long term viabil- 
ity, no doubt as to collectibility 
compromise will be offered. Further- 
more, if the evaluation determines that 
the taxpayer can pay the full assess- 
ment of tax and interest by a stipulated 
payment arrangement pursuant Rule 
12-17, Florida Administrative Code, no 
doubt as to collectibility compromise 
will be offered. 

When the doubt as to collectibility 


| 


evaluation indicates that the taxpayer 
cannot pay the full assessment either 
immediately or by stipulated payment 
arrangement, a doubt as to collectibility 
compromise will usually be offered. 
Often this compromise will be offered 
in conjunction with a stipulated pay- 
ment arrangement. 

There are several approaches which 
can be taken by the DOR in determin- 
ing how an assessment will be resolved 
when there is doubt as to collectibility. 
Generally, the conferee involved in the 
evaluation will determine the maxi- 
mum amount the taxpayer can afford 
to pay—lump sum amount paid up- 
front and/or monthly payments under 
a stipulated payment arrangement. For 
example, the conferee may determine 
that the best method of resolving the 
assessment is to compromise a portion 
of the assessment if the taxpayer im- 
mediately pays the remaining portion 
of the assessment. This method of re- 
solving the matter may be prudent if 
the taxpayer’s long term prospects for 
survival are bleak. This compromise 
offer by the DOR may encourage the 
taxpayer to seek outside sources of capi- 
tal (often from friends and relatives) 
with which to bring closure to the mat- 
ter and allow the taxpayer to continue 
operations unencumbered with the 
weight of the tax assessment (although 
often encumbered with debts owed to 
others who have become creditors in 
place of the DOR). 

Often the taxpayer’s evaluation of its 
prospects for survival are more optimis- 
tic than those (i.e., DOR conferees) un- 
hindered by emotion. Alternatively, the 
DOR may offer an immediate up-front 
compromise in conjunction with a stipu- 
lated payment arrangement that will 
allow the taxpayer to amortize the 
uncompromised portion of the assess- 
ment without undermining its long 
term financial survival. 

From the taxpayer’s perspective, it is 
important that its representative 
present a complete picture of the 
taxpayer’s financial condition. For ex- 
ample, the taxpayer’s financial state- 
ments without explanation may over- 
state its ability to liquidate a DOR 
assessment. Some assets may be unpro- 
ductive or illiquid while others may 
simply be worth far less than their book 
value (e.g., obsolete inventory or unde- 
veloped land). It is also important for 
the taxpayer to justify its expenditures. 
It is difficult for a DOR conferee mak- 


ing between $30,000 to $40,000 a year 
to empathize with a closely-held tax- 
payer that pays its sole shareholder 
$100,000 to $200,000 a year. However, 
if such a salary is consistent within the 
industry average then the taxpayer’s 
representative should present such evi- 
dence. After all, the sole shareholder is 
not obligated to continue a failing busi- 
ness venture if he or she could earn the 
same compensation working for a com- 
petitor (without the headaches of own- 
ership). 

Obviously, expenditures by the tax- 
payer will be scrutinized closely by the 
DOR. Therefore, the representative 
should closely examine the taxpayer’s 
expenditures before submitting the 
doubt as to collectibility compromise 
request to the DOR. Sometimes the tax- 
payer may not be aware of the ques- 
tionable expenses; other times the tax- 
payer may be hiding them from the 
representative. Virtually all of the DOR 
conferees involved in doubt as to 
collectibility compromises are certified 
public accountants with specialized 
training in financial statement analy- 
ses. Given the conferee’s completely le- 
gitimate concern to protect and pre- 
serve the state tax collections, 
representatives should expect ques- 
tions about all aspects of the financial 
information provided to the DOR. 

Perhaps the taxpayer’s best opportu- 
nity for compromise of a portion of the 
assessment is penalty compromise 
based on “reasonable cause” pursuant 
to Rule 12-13.007, Florida Administra- 
tive Code, which provides in part: 

(1)(a) The Executive Director or the Ex- 
ecutive Director’s designee, as enumerated 
in Rule 12-13.004, F.A.C., will make a de- 
termination of whether the taxpayer’s non- 
compliance was due to reasonable cause and 
not to willful negligence, willful neglect, or 
fraud based on the facts and circumstances 
of the specific case. The standard used in 
this determination shall be whether the tax- 


payer exercised ordinary care and prudence 
and was nevertheless unable to comply. 


(b) The exercise of ordinary care and pru- 
dence may be demonstrated by facts and 
circumstances as stated in writing by the 
taxpayer. Additionally, in those cases when 
a Department employee has information or 
knowledge supporting the taxpayer’s asser- 
tion of ordinary care and prudence, a find- 
ing of reasonable cause may be based upon 
such additional information or knowledge, 
provided the finding of reasonable cause is 
documented to reflect such information or 
knowledge. 


The rule also lists the facts and cir- 


cumstances that the DOR will consider 
when deciding if compromise of penal- 
ties is appropriate such as whether the 
taxpayer has been audited previously 
and the materiality of the tax deficiency 
when considered within the context of 
taxes correctly reported and timely re- 
mitted. Additionally, Rule 12-13.007, 
Florida Administrative Code, enumer- 
ates 12 indications of reasonable cause 
which may support a compromise of 
penalty. These should be reviewed by 
the taxpayer’s representative and in- 
corporated as required into any request 
for penalty compromise based on rea- 
sonable cause. For example Rule 12- 
13.007(9), Florida Administrative Code, 
provides that: 

Reasonable cause shall be presumed to ex- 
ist whenever a taxpayer voluntarily self-dis- 
closes liability for tax, interest, or penalty 
by contacting the Department in writing to 
disclose and pay tax and interest due prior 
to any contact by the Department concern- 
ing such liability. The presumption does not 
apply when the taxpayer is registered with 
the Department or has routinely filed re- 
turns with the Department and the 
taxpayer’s self-disclosure relates to a delin- 
quency or deficiency that is obvious and 
would routinely generate a billing if not oth- 
erwise self-disclosed. 


Furthermore, the taxpayer’s repre- 
sentative should be cognizant of Rule 
12-13.0075, Florida Administrative 
Code, “Guidelines for Determining 
Amount of Compromise” when present- 
ing the taxpayer’s compromise request 
whether based on doubt as to liability, 
doubt as to collectibilty or reasonable 
cause. This rule lists the specific fac- 


No, that’s not a look of skepticism you 
detect on my face—that'’s total disbelief! 
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AUDITS 


tors which the DOR is required to con- 
sider when determining the amount of 
tax, penalty or interest to compromise. 
For example, Rule 12-13.0075(2), 
Florida Administrative Code, provides 
in part: 

Penalty. When determining the amount of 
a compromise of penalty based upon a find- 


ing of reasonable cause, the following fac- 
tors shall be considered by the Department: 


(a) Factors that weigh against reduction of 
penalty include: 


1. The tax deficiency assessed as a result 
of an audit exceed 5% of the total liability 
for the same tax for the audit period. 


2. Taxpayer has been audited previously 
and the current tax deficiency resulted from 
specific issue-related error(s) identified in 
previous audit(s). It is not the intent of this 
subparagraph to apply to infrequent occur- 
rences of human error. 


3. Taxpayer has been repeatedly delin- 
quent in remitting the tax. 


4. Taxpayer failed to promptly remit tax 
and interest upon receipt of a billing or no- 
tice. 


5. Tax was collected but not remitted to 
the state by the taxpayer. 


Litigation 

If the DOR’s dispute resolution pro- 
cess yields less compromise than the 
taxpayer and the taxpayer’s represen- 
tative believe to be fair, litigation in 
circuit court or the DOAH may be ap- 
propriate. Litigation may yield results 
beneficial to the taxpayer which justify 
its added cost. As discussed above, the 
DOR’s dispute resolution process can be 
expected to resolve tax disputes with 
taxpayers in favor of the assessment if 
a “reasonable” basis can be articulated 
by the DOR’s conferee to support sus- 
taining the assessment. However, the 
dynamics may change when an issue is 
litigated. When a complaint is filed in 
circuit court or a petition is filed in 
DOAH, the DOR generally refers the 
matter over to the tax section of the At- 
torney General’s Office for litigation 
support. 

When an issue reaches the litigation 
stage some additional considerations 
may be folded into the DOR’s settle- 
ment decisions which may have been 
given less weight when the matter was 
being addressed within the DOR’s dis- 
pute resolution process. For example, 
the assistant attorney general who has 
been assigned a particular case may 
determine that the DOR’s position on a 
particular issue will be more difficult 


to defend in litigation than the DOR 
believes. Also, once an assessment is in 
litigation, the DOR’s compromise au- 
thority is unlimited, which tends to 
make the DOR more amenable to larger 
compromises in litigation than informal 
protest. 

With a limited supply of litigation 
resources, the DOR generally chooses 
its battles carefully. Presently, the DOR 
refers approximately 10 cases a month 
to theAttorney General’s tax section for 
litigation support. Cases can often take 
two or three years to settle or go to judg- 
ment after they have been filed so that 
at any given time the DOR may have 
200 to 300 cases in various stages of 
litigation. The Attorney General’s tax 
section has approximately 12 attorneys 
handling these cases. Furthermore, the 
DOR has approximately 10 attorneys 
who monitor the cases in litigation and 
consult with the assistant attorney gen- 
erals assigned to the cases. It is, there- 
fore, important that the DOR focus its 
limited resources on those issues that 
will have the greatest impact on its 
administration of the tax laws. 

Reflecting this limitation is the fact 
that roughly 30 percent or more of the 
cases in litigation are settled without 
the rendering of a decision or order by 
the circuit court judge or DOAH hear- 
ing officer. It appears that this percent- 
age of cases settled in litigation has 
declined in recent years because of an 
increasing percentage of cases that 
have been settled within the DOR’s dis- 
pute resolution process. 


Conclusion 

While the process of representing cli- 
ents with state tax issues before the 
DOR and in litigation may appear 
simple in concept, in application the 
process contains traps and opportuni- 
ties for the representative. Competent 
representation requires complete famil- 
iarity with the procedural aspects of the 
case, and a thorough grasp of the sub- 
stantive issues being protested or liti- 
gated. Furthermore, the representative 
should also be aware of how the DOR 
has been resolving the same or similar 
issues and when an issue is one of first 
impression. Such knowledge is required 
to provide the best representation pos- 
sible for the client. For example, some- 
times a representative’s knowledge of 
how an issue is being resolved in the 
DOR’s dispute resolution process may 
lead the representative to recommend 
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to the client that they go immediately 
to litigation upon issuance of the DOR’s 
Notice of Proposed Assessment. How- 
ever, the judgment to confidently make 
such a recommendation (and live with 
the consequences) flows from a deep 
reservoir of substantive and procedural 
knowledge in state taxation. For those 
committed to venturing forth into this 
challenging area of practice, proceed 
cautiously. 


1 See Florida Sales and Use Tax Issues, p. 
3-4, by the Florida Institute of Certified Pub- 
lic Accountants in conjunction with the 
Florida Department of Revenue, ©1997. 

? Fra. Star. §95.091(3)(a)1.(1995). 

23d: 

4 Td. 

5 Td. 

® Fra. Star. §95.091(3)(b). 

7 Id. 

8 Florida Sales and Use Tax Issues, supra 
note 1, at p.3-5. 

10 See Fia. Stat. §§199.218, 212.18, and 
220.21. 

1 See Fia. Stat. §212.12(5)(b). 

Fra. Stat. §212.12(6)(b). 

18 Stat. §212.12(6)(c). 
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LABOR AND EMPLOYMENT LAW 


Another Look at the Notice Requirement of the 
Florida Private Sector Whistleblower’s Act 


he Florida private sector 

Whistleblower’s Act, FS. 

§§448.101-448.105, prohib- 

its employers from taking 
an adverse employment action against 
an employee because the employee has 
disclosed, threatened to disclose, ob- 
jected to, or refused to participate in a 
violation of law.' More than five years 
after the passage of the act, however, 
courts are still grappling with a basic 
question of statutory construction: 
Whether the employee always has to 
provide an employer with written no- 
tice of the employer’s alleged violation 
of law, and a reasonable opportunity to 
correct the alleged violation, before fil- 
ing suit. The confusion stems from an 
ambiguity in the statutory language. 
Nonetheless, a close reading of the stat- 
ute, coupled with an examination of the 
legislative history of the act, supports 
the view that employees should be re- 
quired to provide their employers writ- 
ten notice of the alleged violation of law, 
and a reasonable opportunity to correct 
the violation, in all suits brought un- 
der the act. 


Language of the Act 

FS. §448.102 prohibits private em- 
ployers with 10 or more employees from 
discharging, suspending, or demoting 
an employee because the employee has: 


(1) Disclosed, or threatened to disclose, to 
any appropriate governmental agency, an 
activity, policy, or practice of the employer 
that is in violation of a law, rule, or regula- 
tion. However, this subsection does not ap- 
ply unless the employee has, in writing, 
brought the activity, policy, or practice to the 
attention of a supervisor of the employer and 
has afforded the employer a reasonable op- 
portunity to correct the activity, policy, or 
practice. 


(2) Provided information to, or testified be- 
fore, any appropriate governmental agency, 


Employees should 
be required to 
provide employers 
with written notice 
and an opportunity 
to cure before 
bringing a 
Whistleblower 
Act claim 


by Richard D. Tuschman 


person, or entity conducting an investiga- 
tion, hearing, or inquiry into an alleged vio- 
lation of a law, rule, or regulation by the 
employer. 


(3) Objected to, or refused to participate in, 
any activity, policy, or practice of the em- 
ployer which is in violation of a law, rule, or 
regulation. 


FS. §448.103(1) specifies the proce- 
dure by which an employee may file suit 
under the act: 


(1)(a) An employee who has been the object 
of retaliatory personnel action in violation 
of this Act may institute a civil action in a 
court of competent jurisdiction for relief as 
set forth in subsection (2) within 2 years 
after discovering that the alleged retalia- 
tory personnel action was taken, or within 
4 years after the personnel action was 
taken, whichever is earlier. 


(b) Any civil action authorized under this 
section may be brought in the county in 


which the alleged retaliatory personnel ac- 
tion occurred, in which the complainant re- 
sides, or in which the employer has its prin- 
cipal place of business. 


(c) An employee may not recover in any ac- 
tion brought pursuant to this subsection if 
he failed to notify the employer about the 
illegal activity, policy, or practice as required 
by s. 448.102(1), or if the retaliatory per- 
sonnel action was predicated upon a ground 
other than the employee’s exercise of a right 
protected by this Act. (Emphasis added.) 


Ambiguity of Written Notice and 
Opportunity to Cure Requirement 

If F.S. §448.102 is read in isolation, 
the written notice and opportunity to 
cure requirement (hereinafter “notice” 
or the “notice requirement”) seems to 
apply only to subsection (1). On the 
other hand, paragraph (c) of subsec- 
tion 448.103(1) (hereinafter “paragraph 
(c)”) provides that “[a]Jn employee may 
not recover in any action brought pur- 
suant to this subsection [448.103(1)] if 
he or she failed to notify the employer 
about the illegal activity, policy, or prac- 
tice as required by s. 448.102(1).” Thus, 
notice appears at first glance not to be 
required if the employee is traveling 
under subsections 448.102(2) or (3); 
whereas, under paragraph (c), notice 
seems to be required in all cases 
brought under the act. 


A Logical Interpretation 

Obviously, the language of the act is 
not a model of clarity. Nonetheless, a 
close reading of the statute affords only 
one logical interpretation of the writ- 
ten notice requirement, to wit: Because 
subsection 448.103(1) is the only sub- 
section in the act that specifies the pro- 
cedure by which an employee may bring 
suit under the act, it must be concluded 
that despite the lack of a notice require- 
ment in subsections 448.102(2) and (3), 
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paragraph (c) of subsection 448.103(1) 
mandates notice in all actions brought 
under the act, regardless of which sub- 
section of 448.102 the employee is trav- 
eling under. If this were not the case— 
if the language in paragraph (c) 
regarding notice were merely a re- 
minder that notice is required only if 
the employee is traveling under subsec- 
tion 448.102(1) (as opposed to subsec- 
tions 448.102(2) or (3))—then para- 
graph (c) would be superfluous, since 
there is already a notice requirement 
in subsection 448.102(1). Such an in- 
terpretation of the notice requirement 
would run afoul of the rule of statutory 
construction,’ ut res magis valeat quam 
pereat, which requires a court to pre- 
sume that the legislature put every pro- 
vision in a statute for a purpose, and to 
construe the statute to give effect to 
each provision of the statute.° 

As a practical matter, such an inter- 
pretation of the notice requirement 
would also render subsection 
448.102(1) superfluous. Subsection 
448.102(1) protects employees who dis- 
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close, or threaten to disclose, a viola- 
tion of law under oath, in writing, to 
an appropriate governmental agency if 
the employee first gives his or her em- 
ployer written notice of the alleged vio- 
lation of law and a reasonable oppor- 
tunity to cure the alleged violation.‘ If 
employees could gain protection under 
subsection 448.102(3) merely by “ob- 
jecting to, or refusing to participate in” 
a violation of law—without giving their 
employers written notice and an oppor- 
tunity to cure the alleged violation— 
then there would never be any reason 
for employees to follow the more strin- 
gent procedures of subsection 
448.102(1). Subsection 448.102(3) 
would effectively swallow subsection 
448.102(1). Logic suggests that the 
Florida Legislature could not have in- 
tended such a result. As discussed be- 
low, the legislative history of the act 
suggests the same conclusion. 


Legislative History of the Act 

To the extent that the language of a 
statute is ambiguous, an examination 
of its legislative history is appropriate.® 
An examination of the legislative his- 
tory of the Whistleblower’s Act suggests 
that the Florida Legislature did, in fact, 
intend that employees provide notice to 
their employers before pursuing a claim 
under the act. 

Specifically, the Senate staff analy- 
sis® of Senate Bill 74, which was en- 
acted as the Florida private sector 
Whistleblower’s Act, provides as fol- 
lows: 

An employee subjected to an adverse per- 
sonnel action in violation of this act may 
seek judicial relief within one year of dis- 
covery that the alleged retaliatory action 
was taken. Recovery is limited in such civil 
action to situations in which the employee 
notified the employer of the illegal activity 


and the retaliatory action is predicated on 
the act.’(Emphasis added.) 


Significantly, the Senate staff analy- 
sis also makes reference to “a similar 
statute, s. 112.3187, FS... . [which] 
applies only to public employees.” Un- 
der that statute, the Florida public sec- 
tor Whistleblower’s Act, an employee is 
first required to report the alleged vio- 
lation of law to an appropriate agency 
or federal government entity.° The leg- 
islative history of Senate Bill 74 leaves 
little doubt that the legislature in- 
tended that a similar reporting re- 
quirement apply to any employee fil- 
ing suit under the private sector 
Whistleblower’s Act. 
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Case Law Interpreting the 
Notice Requirement 

To date, there are three reported de- 
cisions in which courts have directly 
considered the parameters of the writ- 
ten notice and opportunity to cure re- 
quirement.’° The holdings in these 
cases, however, are not uniform. 

The first reported opinion to address 
the parameters of the notice require- 
ment was Martin v. Honeywell, Inc., 
1995 WL 868604 (M.D. Fla. 1995). In 
Martin, Judge Bucklew held that “the 
plain language of the statute imposes 
a written notice and opportunity to cure 
requirement as an element of proof in 
every private sector whistleblower 
claim because 448.103(1)(c) incorpo- 
rates the notice provision set forth in 
448.102(1).”" Because the employee 
had not alleged that he had provided 
written notice to his employer, Judge 
Bucklew dismissed the employee’s 
Whistleblower Act claim for failure to 
state a claim upon which relief could 
be granted.” 

A different result was reached in 
Baiton v. Carnival Cruise Lines, Inc., 
661 So. 2d 313 (Fla. 3d DCA 1995). In 
Baiton, the Third District Court of Ap- 
peal held that written notice is not re- 
quired if the employee is traveling 
under subsection 448.102(2) or 
448.102(3).!° In reaching that conclu- 
sion, however, the Baiton court appar- 
ently interpreted paragraph (c) as su- 
perfluous—as merely a reminder that 
written notice is required if the em- 
ployee is traveling under subsection 
448.102(1)." 

Most recently, the Second District 
Court of Appeal, in Potomac Systems 
Engineering, Inc. v. Deering, 683 So. 2d 
180 (Fla. 2d DCA 1996), held that a 
written complaint to the employer is 
required under subsection 448.102(3). 
In Deering, the employee had failed to 
provide his employer with written no- 
tice of the alleged violation of law.’ 
However, the trial court interpreted the 
written notice and opportunity to cure 
requirement as inapplicable to subsec- 
tion 448.102(3).'® The trial court, there- 
fore, denied the employer’s motions to 
dismiss, for summary judgment, and for 
directed verdict, and the jury returned 
a verdict and final judgment for the 
employee.’ On appeal, the Second Dis- 
trict Court ofAppeal reversed. Employ- 
ing the rule of statutory construction, 
ut res magis valeat quam pereat, the 
court stated that “[i]f we were to accept 
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[the trial court’s] position, because sec- 
tion 448.102(1) already requires writ- 
ten notice, we would be finding that por- 
tion of section 448.103(1)(c) which 
requires written notice has no mean- 
ing. We decline to do this.”'* The 
Deering court, therefore, remanded the 
case for entry of judgment in favor of 
the employer and also certified its con- 
flict with the Third District Court of 
Appeal’s holding in Baiton.® To date, 
that conflict remains unresolved. 


Conclusion 

The plain language of the private sec- 
tor Whistleblower’s Act suggests that 
employees are required to provide their 
employer written notice of the alleged 
violation of law, and an opportunity to 
cure the alleged violation, before filing 
any claim under the act. The rule of 
statutory construction, ut res magis 
valeat quam pereat, as well as the leg- 
islative history of the act, supports this 
conclusion. These principles should 
prove useful to courts as they continue 
to grapple with the proper construction 
of the notice requirement of the Florida 
private sector Whistleblower’s Act.O 


1 Regular readers of The Florida Bar Jour- 
nal may recall Daniel Levine’s article, 
“Baiton v. Carnival Cruise Lines: An Impor- 
tant Decision in the Evolution of Florida’s 
Whistle-Blower’s Act,” in the May 1996 is- 
sue. In that article, Mr. Levine concluded 
that the Baiton opinion, though flawed ana- 
lytically, reached the correct result by hold- 
ing that an employee need not notify an 
employer of an alleged violation of law be- 
fore filing suit if the employee has merely 
objected to, or refused to participate in, the 
violation of law. In this article, the author 
discusses the language of the private sector 
Whistleblower’s Act, its legislative history, 
rules of statutory construction, and the case 
law interpreting the act, and concludes, in 
opposition to Mr. Levine, that employees 
should be required to provide their employ- 
ers written notice and an opportunity to cure 
the alleged violation of law as a prerequi- 
site to all private sector Whistleblower’s Act 
claims. 


2 Courts may resort to rules of statutory 
construction to determine the legislative 
intent of an ambiguous statute. Mayo Clinic 
Jacksonville v. Dep’t of Prof. Reg., Bd. of 
Medicine, 625 So. 2d 918, 919 (Fla. 1st 
D.C.A. 1993) (citing Florida State Racing 
Comm'n v. McLaughlin, 102 So. 2d 574, 576 
(Fla. 1958)). 

3 See, e.g., Unruh v. State of Florida, 669 
So. 2d 242, 243 (Fla. 1996); Desisto College, 
Inc. v. Town of Howey-in-the-Hills, 706 F. 


Supp. 1479, 1495 (M.D. Fla. 1989); Fore- 
hand v. Board of Public Instruction, 166 So. 
2d 668, 672 (Fla. Ist D.C.A. 1964). 

4 Fra. Stat. ANN. §448.102(1) (19983). 

5 Mayo Clinic Jacksonville, 625 So. 2d at 
919. 

6 “The staff analysis is the committee re- 
port most often relied on by Florida courts.” 
Rhodes and Seereiter, The Search for Intent: 
Aids to Statutory Construction in Florida 
—an Update, 13 Fta. Sr. U.L. Rev. 484, 495- 
96 (Fall 1995). 

7 Senate Staff Analysis and Economic 
Statement of CS/SB 74, April 4, 1991 (em- 
phasis added). Although this language does 
not speak of written notice, the statute it- 
self indicates that written notice is required. 


8 Td. 

° Kelder v. ACT Corp., 650 So. 2d 647 (Fla. 
5th D.C.A. 1995). 

10 In addition to the cases discussed below, 
the decision in Park v. First Union Broker- 
age Services, 926 F. Supp. 1085 (M.D. Fla. 
1996), indirectly involved an interpretation 
of the notice requirement. In Park, the em- 
ployee was a former salesperson for a bro- 
kerage firm who alleged that her employer 
had terminated her employment in viola- 
tion of the private sector Whistleblower’s 


Act after she complained about, and objected 
to, her employer’s sales practices—though 
not in writing. As an associated person of 
the National Association of Securities Deal- 
ers (NASD), she had agreed to arbitrate any 
disputes arising out of her employment. The 
NASD arbitration panel held that under the 
Florida private sector Whistleblower’s Act, 
the employee was not required to provide 
prior written notice to her employer, and it 
awarded her over $750,000 in damages. Id. 
at 1087. The employer subsequently filed a 
motion in federal court to vacate the arbi- 
tration award. Judge Kovachevich denied 
the motion, holding that the panel’s inter- 
pretation of the act did not evidence a “mani- 
fest disregard” or “wholesale departure” 
from the law. Jd. at 1089. However, the case 
did not call for Judge Kovachevich to make 
an independent legal conclusion about the 
statute. Id. 

13 Baiton, 661 So. 2d at 316-17. 

14 See id. at 316 

15 Deering, 683 So. 2d at 181. 
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TRIAL LAWYERS FORUM _ 


The Overlooked Emergency Room 
Cause of Action: ES. §395.1041 


ost Florida lawyers who 

handle medical malprac- 

tice cases probably have at 

least a general familiarity 
with a federal statute known as 
“EMTALA,” which is also known as the 
federal “anti-dumping” statute.! Passed 
in 1986, it was initially intended to cur- 
tail the practice of hospital emergency 
rooms that were refusing to examine or 
treat indigent or uninsured patients, or 
that were inappropriately transferring 
them to other hospitals, i.e., “dumping” 
the patients. 

EMTALA requires hospitals to per- 
form a screening examination of all 
patients who come to emergency rooms. 
If patients are found to have a serious 
medical condition, they must be stabi- 
lized before discharge or transfer. It 
creates a private cause of action on be- 
half of “any individual” who suffers 
“personal harm” as a result of a 
hospital’s violation of these examina- 
tion and stabilization requirements.’ 
Since its inception, plaintiffs’ lawyers 
have had limited success using 
EMTALA as a remedy for what might 
otherwise be considered a garden vari- 
ety medical malpractice claim for mis- 
diagnosis in an emergency room.* 

Apparently overlooked by the plain- 
tiffs’ bar,* Florida passed its own ver- 
sion of EMTALA in 1988, when it en- 
acted F.'S. §395.1041.5 While the Florida 
Legislature borrowed some language 
from EMTALA, it also expanded the 
duties of emergency room health care 
providers and created a private cause 
of action that is broader in scope than 
the cause of action provided under fed- 
eral law. This article discusses possible 
uses of the remedy provisions of F.S. 
§395.1041 in cases in which an emer- 
gency room physician inadequately ex- 
amines a patient resulting in a misdi- 
agnosis, leading to injury to the patient. 


The Florida version 
expanded the duties 
of emergency room 
health care providers 
and created a private 
cause of action that 
is broader in scope 
than the cause of 
action under 
federal law 


by Scott R. McMillen 


The Duty 


FS. §395.1041 creates many duties, 
the most important of which is con- 
tained in §395.1041(3)(a), which states: 


Every general hospital which has an emer- 
gency department shall provide emergency 
services and care for any emergency medi- 
cal condition when: 


1. Any person requests emergency ser- 
vices and care; or 


2. Emergency services and care are re- 
quested on behalf of a person by: 


(a) An emergency medical services 
provider who is rendering care to or trans- 
porting the person; or 


(b) Another hospital, when such hos- 
pital is seeking a medically necessary trans- 
fer, except as otherwise provided in this sec- 
tion. 


In short, if a person enters a general 
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hospital® that has an emergency depart- 
ment seeking medical care for an “emer- 
gency medical condition,” the hospital 
is required to provide “emergency ser- 
vices and care.” Hospitals are further 
required by the statute to ensure the 
provision of these services at all times, 
either directly or through arrange- 
ments with one or more physicians.’ 

The terms “emergency medical con- 
dition” and “emergency services and 
care” are terms of art under the stat- 
ute and are defined at the beginning of 
FS. Ch. 395 as follows: 


395.002 Definitions. —As used in this chap- 
ter: 


(8)“Emergency medical condition” 
means: 


(a) A medical condition manifesting 
itself by acute symptoms of sufficient sever- 
ity, which may include severe pain, such that 
the absence of immediate medical attention 
could reasonably be expected to result in any 
of the following: 


1. Serious jeopardy to patient health, 
including a pregnant woman or fetus. 


2. Serious impairment to bodily func- 
tions. 


3. Serious dysfunction of any bodily 
organ or part. 


(9) “Emergency services and care” means 
medical screening, examination, and evalu- 
ation by a physician, or, to the extent per- 
mitted by applicable law, by other appropri- 
ate personnel under the supervision of a 
physician, to determine if an emergency 
medical condition exists and, if it does, the 
care, treatment, or surgery by a physician 
necessary to relieve or eliminate the emer- 
gency medical condition, within the service 
capability of the facility. 


The definition of an “emergency 
medical condition” was borrowed nearly 
verbatim from EMTALA,’ and the defi- 
nition is broad enough that virtually 
any medical condition significant 


enough to be the basis of an emergency 
room malpractice claim should also fit 
under FS. §395.1041. Certainly most 
emergency room malpractice claims 
involve allegations of either serious 
impairment to bodily functions or seri- 
ous dysfunction of a bodily organ or 
part. If a claim does not have those fea- 
tures, it probably is not economically 
reasonable to pursue. 

The definition of the required “emer- 
gency services and care” in FS. 
§395.1041 is also quite broad. While it 
is unclear if there is any real difference 
in the words “screening,” “examina- 
tion,” and “evaluation,” it is clear that 
“emergency services and care” has two 
main components: 1) an attempt at di- 
agnosis by some type of screening or 
medical work-up; and 2) treatment of 
any existing emergency medical condi- 
tion, which is broad enough to include 
surgery, if required.° 


The Remedy 

In addition to setting out these du- 
ties of examination and treatment, FS. 
§395.1041, like EMTALA, also ex- 
pressly creates a statutory private right 
of action for any person harmed as a 
result of the failure to fulfill these obli- 
gations. F.'S. §395.1041(5)(b) states spe- 
cifically: 
(b) Any person who suffers personal harm 
as a result of a violation of this section or 
the rules adopted hereunder may recover, 
in a civil action against the responsible hos- 
pital administrative or medical staff or per- 
sonnel, damages, reasonable attorney’s fees, 
and other appropriate relief. However, this 
paragraph shall not be construed to create 
a cause of action beyond that recognized by 
this section and rules adopted under this 
section as they existed on April 1, 1992.'° 


Application to 
Malpractice Claim 

In an often repeated malpractice case 
scenario, a patient comes into an emer- 
gency room complaining of significant 
chest and shoulder pain but after an 
examination is sent home with a diag- 
nosis of indigestion and possible reflux. 
Three days later the patient is dead, 
with an autopsy finding of a three-day- 
old heart attack that would have been 
treatable with an earlier diagnosis. 
This patient certainly had an “emer- 
gency medical condition” (admittedly 
known only in hindsight), for which the 
patient sought treatment. It is also 
clear the patient did not receive a 
“medical screening, examination, and 
evaluation” to determine that this con- 


dition existed, nor did the patient re- 
ceive the “care, treatment, or surgery 
. . necessary to relieve or eliminate 
the condition,” and this resulted in per- 
sonal harm. What could be simpler? 


But Malpractice 
isn’t “Dumping” 

Any attempt by a patient’s lawyer to 
combine a cause of action under FS. 
§395.1041 with a garden variety emer- 
gency room malpractice claim will un- 
doubtedly be met by numerous de- 
fenses. The first reaction will likely be 
an argument that FS. §395.1041 was 
only intended by the legislature to cre- 
ate a cause of action in those instances 
in which the patient is discriminated 
against because the patient is indigent 
or uninsured. There is some indication 
in the legislative committee reports 
that treatment and transfer decisions 
based on economics were one of the 
legislature’s primary concerns in enact- 
ing F.'S. §395.1041." However, under 
applicable rules of statutory construc- 
tion, the court is not permitted to look 


outside the language of a statute for 
legislative intent, unless the court first 
finds the language of the statute to be 
ambiguous.” Even if a court were to 
believe that the legislature meant to 
say something else, rules of statutory 
construction would not allow the court 
to rewrite an otherwise unambiguous 
statute for the legislature." 

FS. §395.1041 contains no ambigu- 
ity as to its scope, and it does not men- 
tion the phrase “patient dumping” at 
all. The statute authorizes a civil cause 
of action to be brought by “any person” 
who has suffered “personal harm” as a 
result of a violation of the provisions of 
the statute. Neither the duty to exam- 
ine, nor the duty to treat, is limited to 
poor or uninsured people. The language 
creating the private civil cause of ac- 
tion likewise contains no such words of 
limitation, although certainly economic 
discrimination would also be actionable 
if that were the reason for the failure 
to provide emergency care and services 
to someone with an emergency medi- 
cal condition. 

Regardless of any rules of statutory 
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construction, the primary reason it 
would be inappropriate to look outside 
of the statute to decide what the legis- 
lature had in mind is that the statute 
itself contains direct expressions of the 
legislature’s intentions, which even 
come with the label “legislative intent.” 
First, there is a specific reference to the 
legislative intent for all of FS. Ch. 395 
in §395.001 which states: 


395.001 Legislative intent. — It is the in- 
tent of the Legislature to provide for the 
protection of public health and safety in the 
establishment, construction, maintenance, 
and operation of hospitals and ambulatory 
surgical centers by providing for licensure 
of same and for the development, establish- 
ment, and enforcement of minimum stan- 
dards with respect thereto. 


This language evidences a broad leg- 
islative intent to protect the public 
health by establishing minimum stan- 
dards in the operation of hospitals. 
Nothing in the statement of legislative 
intent restricts the application of these 
laws for the protection of the health of 
only the poor or uninsured. More im- 
portantly, though, there is a statement 
of legislative intent specific to F.S. 
§395.1041. It is contained in the first 
subsection and states: 


395.1041 Access to emergency services and 
care. 

(1) LEGISLATIVE INTENT. — The Leg- 
islature finds and declares it to be of vital 
importance that emergency services and care 
be provided by hospitals and physicians to 
every person in need of such care. The Leg- 
islature finds that persons have been denied 
emergency services and care by hospitals. It 
is the intent of the Legislature that the 
agency vigorously enforce the ability of per- 
sons to receive all necessary and appropri- 
ate emergency services and care and that 
the agency act in a thorough and timely 
manner against hospitals and physicians 
which deny persons emergency services and 
care. It is further the intent of the Legisla- 
ture that hospitals, emergency medical ser- 
vices providers, and other health care pro- 
viders work together in their local 
communities to enter into agreements or 
arrangements to ensure access to emer- 
gency services and care. The Legislature 
further recognizes that appropriate emer- 
gency services and care often require 
followup consultation and treatment in or- 
der to effectively care for emergency medi- 
cal conditions. (Emphasis added.) 


This language states in plain words 
a legislative intent that “emergency 
services and care” be provided to “ev- 
ery person” in need of such care, not just 
every poor or uninsured person. If it 
was the legislature’s intent to limit this 
section exclusively to indigent or unin- 
sured persons, it easily could have said 


so by stating: “The legislature finds that 
people are being denied access to emer- 
gency care for financial reasons, and the 
intent of this statute is to prevent such 
conduct.” 

Because of differences in the lan- 
guage of EMTALA and FS. §395.1041, 
reliance on cases decided under the fed- 
eral statute should be done cautiously. 
It must be pointed out, however, that 
even under EMTALA, every federal cir- 
cuit court of appeals to have addressed 
the issue has ruled that whether a pa- 
tient is indigent or carries health in- 
surance is immaterial when a patient 
brings a claim under the federal act; all 
patients are protected.'* These federal 
courts reached this conclusion because 
EMTALA in plain words creates a cause 
of action on behalf of “any individual.” 
ES. §395.1041 creates a cause of action 
on behalf of “any person.” It is unlikely 
the state courts of Florida will read “any 
person” to mean “any person discrimi- 
nated against on the basis of indigency 
or lack of insurance.” 


Broader Than EMTALA 

In responding to a cause of action 
under FS. §395.1041, defense lawyers 
may also cite to a number of federal 
cases under EMTALA that suggest that 
EMTALA, while not requiring economic 
discrimination, nevertheless was never 
intended to be a substitute cause of ac- 
tion for a standard emergency room 
medical malpractice case.° Some fed- 
eral courts have stated that the 
EMTALA remedy is designed for situa- 
tions in which the patient, for whatever 
reason, is not given the standard medi- 
cal screening examination that the hos- 
pital routinely gives to all patients simi- 
larly situated." It is in this area that 
the most caution should be used in ap- 
plying federal EMTALA decisions to the 
interpretation of FS. §395.1041, be- 
cause of the material differences in the 
description of the duties required by the 
two statutes. 

As stated above, the Florida Legisla- 
ture borrowed the definition of an 
“emergency medical condition” from the 
federal statute. Beyond that, the lan- 
guage of Florida’s statute departs con- 
siderably. In the first instance, 
EMTALA only requires “stabilization” 
of the emergency medical condition or 
transfer to a facility better able to treat 
the patient. Rather than require only 
stabilization, the Florida Legislature 
went further by requiring what it calls 
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“emergency services and care,” which 
it defined to include “care, treatment 
or surgery by a physician necessary to 
relieve or eliminate the emergency 
medical condition.”!’ Arguably, this ex- 
ceeds the duty of mere “stabilization”; 
it requires treatment to eliminate the 
problem. 

But even if a court equated “stabili- 
zation” with “elimination” of the emer- 
gency condition, the statutes are differ- 
ent in a more significant way. The most 
important difference in the two statutes 
is in the description of when this duty 
either to stabilize or treat the patient 
arises. EMTALA states “if any indi- 
vidual (whether or not eligible for ben- 
efits under this title) comes to a hospi- 
tal and the hospital determines that the 
individual has an emergency medical 
condition,” the hospital must either sta- 
bilize the patient or transfer the patient 
to a different facility.’* In other words, 
under the federal statute, this duty to 
stabilize (or transfer) only arises if the 
hospital first determines after exami- 
nation that the patient does in fact have 
an “emergency medical condition.” 

In stark contrast to EMTALA, the 
Florida statute contains no require- 
ment that before treatment must be 
rendered, the provider must actually 
make a diagnosis that the patient has 
an “emergency medical condition.” In- 
stead, the Florida statute merely says 
that every hospital “shall provide emer- 
gency services and care for an emer- 
gency medical condition when . . . any 
person requests emergency services 
and care.”’® 

On its face, this language appears to 
create strict liability on the part of the 
health care provider any time an “emer- 
gency medical condition” exists and is 
untreated, irrespective of whether the 
health care provider actually makes a 
diagnosis that an emergency medical 
condition does exist. While some plain- 
tiffs may then argue F‘S. §395.1041 cre- 
ates strict liability for any failure to 
diagnose and treat an emergency medi- 
cal condition, that is probably an un- 
fair reading of §395.1041 as a whole. 
The parameters under which liability 
may attach against the provider are 
further clarified in §395.1041(3)(g), 
which adds: 


(g) Neither the hospital nor its employees, 
nor any physician, dentist, or podiatrist 
shall be liable in any action arising out of a 
refusal to render emergency services or care 
if the refusal is made after screening, ex- 


a 
: a 


amining, and evaluating the patient, and is 
based on the determination, exercising rea- 
sonable care, that the person is not suffer- 
ing from an emergency medical condition 
or a determination, exercising reasonable 
care, that the hospital does not have the 
service capability or is at service capacity 
to render those services. 

In other words, under Florida’s stat- 
ute, as long as the health care provider 
actually conducts the required “screen- 
ing, examination, and evaluation” of 
the patient, and, using reasonable care, 
concludes there is no “emergency medi- 
cal condition” (or if there is, it is beyond 
the service capability or capacity of the 
hospital to treat it), then there will be 
no civil liability for failure to treat. This 
exculpation from civil liability is a clear 
indication of the legislative intent as 
to when civil liability will be imposed. 
To state it affirmatively rather than 
negatively, liability is imposed under 
FS. §395.1041 if a patient suffers per- 
sonal harm because 1) the health care 
provider refuses to render any exami- 
nation of the patient; or 2) the health 
care provider does conduct an exami- 
nation, but falls below the standard of 
reasonable care in doing so, and for that 
reason fails to provide the necessary 
treatment for the condition. Returning 
to our scenario of the undiagnosed 
heart attack victim, if the reason the 
treatment was not provided for the 
emergency condition was because the 
physician failed to exercise reasonable 
care in conducting the examination, 
then liability should attach under F‘S. 
§395.1041. 


Possible Advantages of 
FS. §395.1041 

There is a long list of possible advan- 
tages to plaintiffs in bringing an emer- 
gency room malpractice case under F:‘S. 
§395.1041, or at least in pleading it 
with a cause of action for malpractice 
in a separate count. An immediately 
obvious benefit is that under FS. 
§395.1041(5)(b) a prevailing patient 
has an entitlement to attorneys’ fees 
but a prevailing defendant does not. 

Another probable benefit is the ap- 
plication of the four-year statute of limi- 
tations for statutory causes of action. 
FS. §95.11(4)(b) creates a two-year stat- 
ute of limitations for medical malprac- 
tice cases but specifically defines medi- 
cal malpractice as claims “in tort or 
contract.”° An action under F.S. 
§395.1041 is a statutory cause of action, 
not based on tort or contract, and will 


probably allow the plaintiff to use the 
four-year statute of limitations avail- 
able for statutory causes of action.”! 

In some situations in emergency 
room medical malpractice cases the 
conduct of the emergency physician or 
nurse must reach the level of “reckless 
disregard” before a malpractice claim 
can be pursued.” F.S. §395.1041 may 
overcome this limitation because it ex- 
pressly creates liability if the health 
care provider fails to treat the emer- 
gency medical condition because his or 
her examination fell below standards 
of “reasonable care.” 

In negligence claims against emer- 
gency room physicians there also is a 
special statute requiring that expert 
witnesses have substantial experience 
working in an emergency room setting 
within the preceding five years.** Query 
whether this limitation on experts ap- 
plies to a statutory cause of action un- 
der F\S. §395.1041? 

If some of these special rules for 
medical malpractice cases do not apply, 
then perhaps there is also no need to 
go through medical malpractice presuit 
screening” for a claim under F\S. 
§395.1041. Not only would the plain- 
tiff avoid the 90-day delay in getting 
his or her complaint filed in court, but 
if there is no presuit screening there 
would be no opportunity for a defendant 
to offer to arbitrate damages under FS. 
§766.106 or §766.207, and thereby uni- 
laterally cap the plaintiff’s damages.” 

Florida’s wrongful death statute dis- 
criminates against family members of 
certain medical malpractice victims. 
Under current law, the adult children 
of unmarried decedents and the parents 
of unmarried adult decedents are de- 
nied recovery in death cases arising out 
of medical malpractice, but not in death 
cases arising out of any other type of 
tort.?’ Florida’s Third District Court of 
Appeal recently held that damages in 
a federal EMTALA death action are lim- 
ited to those amounts that could be re- 
covered in a Florida medical malprac- 
tice wrongful death claim.” The ruling 
was predicated on express language in 
the EMTALA statute limiting damages 
to “those damages available for per- 
sonal injury under the law of the state 
where the hospital is located.”” 

Since FS. §395.1041 does not delin- 
eate the scope of damages recoverable, 
but states merely that “any individual 
who suffers personal harm .. . may re- 
cover damages, reasonable attorneys’ 


fees, and other appropriate relief,” it is 
possible that the wrongful death mal- 
practice damage limitations may be 
avoided if the claim is brought under 
FS. §395.1041. 

In an obstetrical case it may be that 
the no-fault remedies and immunities 
provided by NICA® will not apply to a 
cause of action under F.S. §395.1041. 
F.S. §395.1041 specifically covers 
women in labor.*! On the other hand, 
the NICA statute says it excludes “all 
other rights and remedies .. . at com- 
mon law or otherwise.” 

Finally, perhaps of most interest to 
the plaintiffs’ bar is the possibility that 
with a pure statutory cause of action 
the concepts of comparative fault® will 
be inapplicable. In some cases it would 
be a huge benefit to plaintiffs to avoid 
efforts by defendants to allocate fault 
to nonparties to the action.** 


Conclusion 

Once the plaintiffs’ bar fully awak- 
ens to the possibilities of a cause of ac- 
tion under F‘S. §395.1041, it will un- 
doubtedly be a number of years before 
many of these issues are resolved by the 
appellate courts. At the very least, F.S. 
§395.1041 adds the additional element 
of attorneys’ fees for a prevailing plain- 
tiff, but not a prevailing defendant. 
That advantage alone should cause a 
significant increase in claims. 


1 Emergency Medical Treatment andActive 
Labor Act (EMTALA), 42 U.S.C. §1395dd. 

2 42 U.S.C. §1395dd(d)(2). 

3 See, e.g., Vickers v. Nash General Hospi- 
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a claim under Fa. Stat. §395.1041. Within 
the last six months this author spoke about 
this statute at two large meetings of plain- 
tiffs’ personal injury attorneys in Florida. A 
show of hands revealed no knowledge of 
such suits statewide, although a ready will- 
ingness to begin filing them. 

5 Enacted in 1988 as Fa. Start. §395.0142, 
it was renumbered as §395.1041 in 1992. 

® The statutory definition of a general hos- 
pital is lengthy, but for our purpose can prob- 
ably be summarized as an establishment 
offering acute care medical services for pa- 
tient visits longer than 24 hours. See Fa. 
Stat. §395.002(10). 

7 Stat. §395.1041(3)(d)(1). 

42 U.S.C. §1395dd(e)(1). 

° Fra. Star. §395.002(9). The statute also 
includes an express legislative recognition 
that “appropriate emergency services and 
care often require follow-up consultation 
and treatment in order to effectively care 
for emergency medical conditions.” FLa. 
Start. §395.1041(1). 
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determine the meaning of the last sentence 
of this subsection. On its face it appears that 
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of liability by the adoption of new adminis- 
trative rules under the statute. 
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598 and House Bill 1615 (July 21, 1988). 

2 Florida v. Egan, 287 So. 2d 1, 3 (Fla. 
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4 Gatewood v. Washington Health Care 
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(“Though the Emergency Act’s legislative 
history reflects an unmistakable concern 
with the treatment of uninsured patients, 
the Act itself draws no distinction between 
persons with and without insurance. Rather, 
the Act’s plain language unambiguously 
extends its protection to ‘any individual’ who 
seeks emergency room assistance.”); Correa 
v. Hospital of San Francisco, 69 F.3d 1184, 
1194 (1st Cir. 1995), cert. denied, 116 S. Ct. 
1423 (1996) (“We hold, therefore, that 
EMTALA, by its terms, covers all patients 
who come to a hospital’s emergency depart- 
ment, and requires that they be appropri- 
ately screened, regardless of insurance sta- 
tus or ability to pay.”); Power v. Arlington 
Hospital Ass’n, 42 F.3d 851, 858 (4th Cir. 

1994) (“There is nothing in the statute it- 
self that requires proof of indigence, inabil- 
ity to pay, or any other improper motive on 
the part of the hospital as a prerequisite to 


recovery. The language of subsection 
1395dd(a) simply refers to ‘any individual’ 
who presents to the emergency room.”); 
Cleland v. Bronson Health Care Group, 917 
F.2d 266, 269 (6th Cir. 1990) (“While the leg- 
islative history might be of assistance in in- 
terpreting ambiguous words or phrases of 
limitation, there are simply none in this lan- 
guage. The benefits and rights of the stat- 
ute extend to ‘any individual’ who arrives 
at the hospital.”); Summers v. Baptist Medi- 
cal Center, 91 F.3d 1132, 1137 (8th Cir. 1996) 
(“As we have previously indicated, no evi- 
dence of a purpose to ‘dump’ a patient is 
required. Nor does the statute require any 
other particular motivation. In this sense, 
the statute is as plaintiff argues, a strict li- 
ability provision. If a hospital fails to pro- 
vide an appropriate medical screening ex- 
amination, it is liable, no matter what the 
motivation was for this failure.”); Collins v. 
DePaul Hospital, 963 F.2d 303, 308 (10th 
Cir. 1992) (“We do agree with counsel that 
the fact that [plaintiff] was non-indigent, 
i.e., he could and did pay his medical and 
hospital bills, does not defeat his [EMTALA] 
action. .. . The fact that Congress, or some 
of its members, viewed [EMTALA] as a so- 
called ‘anti-dumping’ bill,i.e., a bill designed 
to prohibit hospitals from ‘dumping’ poor or 
uninsured patients in need of emergency 
care, does not subtract from its use of the 
broad term ‘any individual.”). 

18 See, e.g., Summers v. Baptist Medical 
Center, 91 F.3d at 1137. 

16 See, e.g., Cleland v. Bronson Health Care 
Group, Inc., 917 F.2d at 269. 

17 Fia. Stat. §395.002(9). 

18 42 U.S.C. §1395dd(b)(1). 

19 Stat. §395.1041(3)(a)(1). 

20 Fia. Stat. §95.11(4)(b) states in part “an 
‘action for medical malpractice’ is defined 
as a claim in tort or contract for damages 
because of the death, injury, or monetary 
loss to any person arising out of any medi- 
cal, dental, or surgical diagnosis, treatment, 
or care by any provider of health care.” 

21 Pia. Stat. §95.11(3)(f) provides for a four- 
year statute of limitations for “an action 
founded on a statutory liability.” This four- 
year period will only begin running when 
the last element of the cause of action oc- 
curs. Fia. Stat. §95.031(1). There is a four- 
year statute of repose for medical malprac- 
tice cases, with the time commencing when 
the negligent act occurs. FLa. Star. 
§95.11(4)(b). This has been held to bar a 
medical malpractice suit even when the last 
element of the cause of action, i.e., the dam- 
ages, have not occurred until after the four 
years have run. See, e.g., Damiano v. 
McDaniel, 689 So. 2d 1059 (Fla. 1997). 
Query whether an emergency room mal- 
practice victim can avoid the four-year stat- 
ute of repose by suing under F ia. Star. 
§395.1041? 

22 Fria. Stat. §768.13(2)(b). 

23 Fia. Stat. §395.1041(3)(g). 

24 Stat. §766.102(6). 

25 See Fa. Stat. §§766.106 et seq. 

26 During medical malpractice presuit 
screening a defendant may offer to go to 
presuit binding arbitration. If a plaintiff 
arbitrates, there are automatic caps on dam- 
ages. If a plaintiff declines to arbitrate af- 
ter the offer is made, as a sanction for de- 
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clining, other caps will be imposed on the 
plaintiff’s damages at trial. Either way the 
defendant has the power to unilaterally cap 
damages merely by making the arbitration 
offer during the 90-day presuit screening 
period. See Fia. Stat. §766.209. 

27 Stat. §768.21(8). 

28 Diaz v CCHC-Golden Glades, Ltd., 696 
So. 2d 1346 (Fla. 3d D.C.A. 1997). 

30 See Fia. Stat. §§766.301 et seq. 

31 The definition of an “emergency medi- 
cal condition” expressly includes the pros- 
pect of jeopardy to the health of a pregnant 
woman or fetus, or when there is evidence 
of the onset of persistent uterine contrac- 
tions or rupture of membranes. F a. Star. 
§395.002(8). 

32 Stat. §766.303(2). 

32 The general comparative fault statute 
states it applies “to negligence cases... 
[which] ... includes, but is not limited to, 
civil actions for damages based upon theories 
of negligence, strict liability, products liabil- 
ity, professional malpractice whether couched 
in terms of contract or tort, or breach of war- 
ranty or like theories.” FLA. Stat.§768.81(4)(a). 
Special comparative fault statutes for teach- 
ing hospitals state they apply to actions “for 
damages for personal injury or wrongful death 
arising out of medical malpractice, whether 
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34 See Fabre v. Marin, 623 So. 2d 1182 (Fla. 
1993). 
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Happiness Is Being a Grandparent? 
The Evolution of Grandparent Visitation in Florida 


by Jorge M. Cestero 


Consider the following hypothetical scenarios: 
Grandma and Grandpa Nomorals are the dope dealing, swinging, nomadic paternal grandparents of young Sonny Himorals, an 
intelligent and handsome seven-year-old. They have a 32-page criminal “rap sheet.” Sonny’s wonderful mother, Jean Himorals, M.D., of 
West Palm Beach is a pediatric psychiatrist who has been divorced from Sonny’s dad for eight years. The Nomorals seek grandparental 
visitation with Sonny. Sonny’s mother is naturally opposed. 
Grandma and Grandpa Wonderful are the sweet, loving, and caring maternal grandparents of Joy Notsomuch, another intelligent 
and beautiful seven-year-old. They live in a three-bedroom house in Lakeland and have much to offer their granddaughter. Joy’s mar- 
ried parents, Spike and Cruella Notsomuch, live in a trailer somewhere in unincorporated Polk County. They are both unemployed and 
on unemployment, although Cruella sometimes tends bar to get a few bucks. Joy goes to school in Winter Haven and does quite well, all 
things considered. Grandpa Wonderful told Spike to get a job. Now the Notsomuchs have precluded the Wonderfuls from seeing Joy for 
over six months. The Wonderfuls seek grandparental visitation with Joy. 


ho has standing to sue 
under Florida’s grandpar- 
ent visitation statute? 
What are the constitu- 
tional issues affecting the parents? The 
answers to these questions have 
changed significantly in the 90’s. This 
article explores those changes and 
makes an attempt to discern what the 
future holds in store for grandparental 
visitation rights in Florida. 

To understand the historical perspec- 
tive of statutory grandparent visitation, 
one must glance at the position of 
grandparents in society today. Statis- 
tics show that approximately 75 per- 
cent of all older Americans are grand- 
parents.! Many issues challenging 
parents and children today, including 
dual-career couples, social mobility, and 
rapid cultural and technological shifts, 
have altered the dynamics of the grand- 
parent/nuclear family relationship.” 

Under common law, grandparents had 
no legal right to visit with their grand- 
children.’ It was said that parents had 
only a moral obligation to allow grand- 
parent visitation, leaving a grandparent 
no cause of action for relief.‘ This was 
because any such cause of action would 
serve to foster ill will between parents 
and grandparents, placing the child in the 
center of the conflict.’ Before 1978, the 
case law in Florida dictated that an or- 
der was “unjustified” and “unenforceable” 
if it granted visitation rights to a 
nonparent of a child whose custody had 
been awarded to a fit parent. Sheehey v. 
Sheehey, 325 So. 2d 12 (Fla. 2d DCA 1975). 

In 1978, the Florida Legislature first 
modified F.'S. §61.13 to allow a trial 
court to award grandparent visitation 


as part of a marital dissolution proceed- 
ing. F.S. §61.13(2)(b) (1978 Supp.). 
Grandparents, however, were not given 
legal standing to appear or intervene 
and did not have to become parties to 
the action; thus, when seeking visita- 
tion during a divorce or in an intact 
marriage, the grandparents generally 
lost on standing issues.® In 1984, the 
legislature granted grandparents the 
right to seek visitation by petition upon 
the death of one parent, abandonment 
by a parent, or dissolution of the par- 
ents’ marriage. Also, the grandparent 
visitation statutes were removed from 
FS. Ch. 61 and consolidated in Ch. 752. 
F.S. Ch. 752 (1984 Supp.); Beagle v. 
Beagle, 678 So. 2d 1271 (Fla. 1996). 

In 1990, the legislature retooled FS. 
Ch. 752 by adding guidelines for a court 
to determine the best interests of a child 
involved in grandparent visitation cases.’ 

Also in 1990, the constitutionality of 
Florida’s grandparent visitation statute 
was challenged in the oft-cited case 
Sketo v. Brown, 559 So. 2d 381 (Fla. 1st 
DCA 1990). In Sketo, the mother/re- 
spondent argued that FS. §752.01 was 
unconstitutional because it violated her 
right to privacy that was protected by 
the state and federal constitutions. The 
First District held that the statute was 
not facially unconstitutional because 
the state has a sufficiently compelling 
interest in the welfare of children that 
it can provide for the continuation of 
relations between children and their 
grandparents under reasonable terms 
and conditions as long as that is in the 
children’s interest. The statute had sur- 
vived its first true challenge. 

The last legislatively imposed change 


to the grandparent visitation statute 
came in 1993, when FS. §752.01(1)(e) 
was enacted. This provision provided 
for the award of grandparent visitation 
rights in situations in which a child 
was living with both natural parents 
who are still married to each other, and 
the parents prohibit a grandparent/ 
child relationship. F.S. §752.01(1)(e) 
(1993). This amendment would lead to 
heated debate not only about the con- 
stitutionality of the intact family pro- 
vision, but also about the constitution- 
ality of the grandparent visitation 
statute as a whole. 


Other States’ Interpretations 

Ms. Sketo complained that her con- 
stitutional privacy rights were violated. 
She is among many parents in this 
country who, when sued for grandpar- 
ent visitation, have so complained. Ap- 
pellate decisions have varied. 

The Supreme Court of Utah was asked 
to rule on the constitutionality of that 
state’s grandparental visitation statute 
in 1995. Campbell v. Campbell, 896 P.2d 
635 (Utah 1995). The question presented 
was whether court-ordered grandparent 
visitation violated the right of family 
autonomy protected by the Due Process 
Clause of the federal Constitution. In a 
ruling that bears a striking resemblance 
to Sketo, the Utah Supreme Court held 
regarding the statute’s grandparent visi- 
tation provisions: 

{I]t is not unreasonable for our Legislature 
to attempt to strengthen intergenerational 
ties as an alternative or supplementary 
source of family support for children. There- 
fore, we conclude that, because grandpar- 


ent visitation as provided by section 30-5-2 
is rationally related to promoting the State’s 
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legitimate interest in fostering relationships 
between grandparents and their grandchil- 
dren, the statute is constitutional. And be- 
cause grandparent visitation, as provided 
by section 30-5-2, does not unduly burden a 
parent’s autonomous right to raise his or her 
children, we do not apply strict scrutiny to 
determine the statute’s constitutionality. 
Instead, we hold the statute to be constitu- 
tional because it is rationally related to fur- 
thering a legitimate state interest.® 


In Tennessee, the result would be 
somewhat different. The Tennessee Su- 
preme Court was asked to decide the 
constitutionality of that state’s grand- 
parent visitation statute under both the 
Fourteenth Amendment to the United 
States Constitution and the right to pri- 
vacy provisions of the Tennessee Con- 
stitution in Hawk v. Hawk, 855 S.W.2d 
573 (Tenn. 1993). In that case the court 
found that when no substantial harm 
threatens the welfare of the subject 
child, the state lacks a sufficiently com- 
pelling interest for the infringement on 
the fundamental rights of parents to 
raise their children as they see fit. 

The final result in Hawk was decided 
under Art. I, §8, of the Tennessee Consti- 
tution, which is similar to Art. I, §23, of 
the Florida Constitution. In Hawk, the 
grandparents sought visitation with chil- 
dren of an intact, traditional mother/fa- 
ther/children nuclear family. The court 
opined that a parent’s right to raise a 
child free from state interference, absent 
a showing that the welfare of the child is 
materially jeopardized, is protected by 
that state’s constitution, and that such a 
right is “so engrained in our society that 
it has risen to the level of a fundamental 
right protected by federal constitutional 
law.”’ The statute ruled unconstitutional 
in Hawk was similar to FS. §752.01(1)(e) 
enacted in 1993 by the Florida Legislature. 

In 1995, the Supreme Court of Geor- 
gia, in the face of a challenge to 
Georgia’s grandparent visitation stat- 
ute, answered whether it would adopt 
an approach recognizing significant 
grandparent’s rights, or apply an 
analysis more consistent with Hawk, 
which emphasizes parents’ funda- 
mental constitutional rights.'° In 
Brooks v. Parkerson, 454 S.E.2d 769 
(Ga. 1995), cert. denied, 116 S.Ct. 377 
(1995), the court relied heavily on a 
line of United States Supreme Court 
cases that recognized a strong inter- 
est of parents to raise their children 
without undue state interference. 

As in Hawk, the Brooks court found 
that state interference with parental 
rights to custody and control of chil- 


dren is permissible only when the 
health or welfare of a child is threat- 
ened. The court held that the “best 
interest of the child” standard cannot 
permit state interference of custody 
and control of a child, over parental 
objection, unless and until there is a 
showing of harm to the child without 
such interference. The court then pro- 
ceeded to hold the entire grandparent 
visitation statute unconstitutional. 


Beagle’s Effect 

In 1995 and 1996, decisions by 
Florida’s First District Court of Appeal 
and the Florida Supreme Court in 
Beagle v. Beagle, 654 So. 2d 1260 (Fla. 
ist DCA 1995), rev’d, 678 So. 2d 1271 
(Fla. 1996), would begin to address and 
clarify Florida’s grandparent visitation 
statute. The facts in Beagle indicated 
that the grandparents petitioned under 
FS. §752.01(1)(e) for visitation with 
their granddaughter, who was living 
with her married parents in an intact 
nuclear family. 

The parents objected and asserted 
that their privacy rights were violated 
by the statute. The trial court found 
that F.'S. §752.01(1)(e) was unconstitu- 
tional because it violated the parents’ 
privacy rights guaranteed byArt. I, §23, 
of the Florida Constitution. 

In reversing the trial court and up- 

holding the statute, the First District 
Court of Appeal stated: 
When we consider the justification for 
Florida’s grandparent visitation statute is 
the best interest of the child, it seems to us 
that it matters little whether the child 
whose interest is to be protected lives in a 
loving, nurturing home with both parents, 
a loving home headed by a working mother 
whose erstwhile husband has deserted the 
family or with a loving father devastated 
by a divorce not of his asking. Article I, Sec- 
tion 23 protects the privacy of each of these 
family units in precisely the same way. None 
of these loving parents is more or less equal 
than any other and none is entitled to more 
or less privacy protection than are the oth- 
ers. None of the children whose best inter- 
est is protected by section 752.01 is the child 
of a lesser parent because he or she belongs 
to the family unit defined by a loving father 
and mother or father or mother. Accordingly, 
we now extend the Sketo holding to grand- 
parent visitation as contemplated by section 
752.01(1)(e). 

In his special concurrence, Judge 
Webster indicated that all of the judges 
did not agree that the statute was con- 
stitutional when he stated that he be- 
lieved that “Sketo was incorrectly de- 
cided,” and that “I would recede from 
that opinion and hold that the statute 
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at issue here violates both article I, sec- 
tion 23, of the Florida Constitution and 
the Fourteenth Amendment to the 
United States Constitution.” The First 
District certified the following question 
to the Supreme Court of Florida: 

Is Section 752.01(1)(e), Florida Statutes 
(1993), facially unconstitutional because it 
constitutes impermissible state interference 
with parental rights protected by either 
Article I, Section 23, of the Florida Consti- 
tution or the Due Process Clause of the 
Fourteenth Amendment to the United 
States Constitution? 

In 1996, the Supreme Court of Florida 
would have the opportunity to address 
this question. Would the Supreme Court 
affirm the First District’s holding in 
Beagle, upholding the entire statute as 
constitutional? Would it set the subsec- 
tion 752.01(1)(e) intact family portion of 
the statute aside (as Tennessee’s court did 
in Hawk)? Or, would it hold the entire 
statute unconstitutional (similar to what 
the Georgia court did in Brooks)? On Au- 
gust 22, 1996, the question was an- 
swered. In Beagle v. Beagle, 678 So. 2d 
1271 (Fla. 1996), the Supreme Court of 
Florida set forth a substantial analysis 
of decisions of other jurisdictions, includ- 
ing Hawk and Brooks. 

The Supreme Court addressed only 
the following question: “Does the State 
have a compelling state interest in im- 
posing grandparental visitation rights, 
in an intact family, over the objection 
of at least one parent?” In its analysis 
the court stated that the state’s impo- 
sition of grandparental visitation rights 
implicates the privacy rights of the 
Florida Constitution, and that Florida’s 
constitutional privacy right is a guar- 
antee of greater protection than that 
afforded by the federal Constitution. 
The applicable standard of review in 
the case would be whether state intru- 
sion into a citizen’s private life is con- 
stitutional. The test shifts the burden 
of proof to the state to justify an intru- 
sion on privacy. The burden can be met 
by demonstrating that the statute 
serves a compelling state interest and 
accomplishes its goals through the use 
of the least intrusive means.'* 

After applying this standard of review 
to FS. §752.01(1)(e), the court found: 
Based upon the privacy provision in the 
Florida Constitution, we hold that the State 
may not intrude upon the parents’ funda- 
mental right to raise their children except 
in cases where the child is threatened with 
harm. While it may be argued that harm or 


detriment is always an element of the best 
interests analysis, we must join our sister 


4 


courts in Tennessee and Georgia in ruling 
that a best interest test without an explicit 
requirement of harm cannot pass constitu- 
tional muster in this specific context." 


Thus, the Supreme Court held that the 
“intact family” provision of FS. §752.01 
was, “in the absence of an explicit require- 
ment of harm or detriment, facially . . . 
flawed.”"* The Supreme Court had par- 
tially resolved the dispute over the con- 
stitutionality of the statute. 


Future of the Statute in Florida 
As of publication of this article, Sonny’s 
grandparents, the deranged Nomorals, 
would have standing to sue Sonny's di- 
vorced mother under §752.01(1)(b). 
After Beagle, Joy’s grandparents, the 
Wonderfuls, appear to be out of luck, at 
least unless they can show that the child 
is threatened with harm. Perhaps it is a 
shame that the “Joy” scenario did not 
occur in Utah. Sentimentalities, however, 
cannot be applied by the courts. As so elo- 
quently stated by Justice Overton in the 
Beagle opinion, “{I]t is not our judicial role 
to comment on the general wisdom of 
maintaining intergenerational relation- 
ships. We must refrain from expressing 
our personal thoughts as either grand- 
parents or future grandparents.”"” 

Our analysis cannot conclude here. 
The Supreme Court has opened the 
door to a constitutional challenge of the 
remainder of F.S. §752.01. It did not 
render the entire grandparent visita- 
tion statute unconstitutional, as did the 
Georgia Supreme Court in Brooks. Does 
not the opinion by the First District 
Court of Appeal in Beagle suggest that 
there should be no difference between 
parents of an intact marriage and 
single parents? Does a lack of an ex- 
plicit requirement of harm or detriment 
to the child in the remainder of F‘S. 
§752.01 fatally flaw the statute? This 
question was not answered by the Su- 
preme Court. Perhaps Nomorals v. 
Himorals presents the scenario to an- 
swer this question. 


Postscript 

Florida’s grandparent visitation law 
keeps evolving at great speed. Recently, 
the Third District Court of Appeal found 
that FS. §752.01(1)(a), “which allows 
limited visitation to grandparents af- 
ter a parent has died, promotes a com- 
pelling state interest in protecting the 
emotional well being of children, while 
simultaneously safeguarding the fun- 
damental rights of parents,” was uncon- 
stitutional. Von Eiff v. Azicri, 22 F.L.W. 


D2176 (Fla. 3d DCA 1997). The consti- 
tutionality of the statute was certified 
to the Supreme Court. A few hundred 
miles up I-95 and a few days later, in 
an opinion dated September 26, 1997, 
the Fifth District held that F.S. 
§752.01(1)(a) is unconstitutional. Fitts 
v. Poe, 22 F.L.W. D2265a (Fla. 5th DCA 
1997). The section held unconstitu- 
tional allowed for grandparental visi- 
tation rights when “one or both parents 
of the child are deceased.” Citing to 
Beagle v. Beagle, 678 So. 2d 1271 (Fla. 
1996), the court found the above por- 
tion of the statute unconstitutional be- 
cause the court was “unable to discern 
any difference between the fundamen- 
tal rights of privacy of a natural par- 
ent in an intact family and the funda- 
mental rights of privacy of a widowed 
parent.” 22 F.L.W. at D2265a. As this 
article went to press, the time for re- 
hearing has not expired and no man- 
date has issued. Also notable is that 
Judge’s Green’s dissent in Von Eiff 
would set aside the same statutory pro- 
vision as unconstitutional. How will 
these opinions affect the practitioner? 
District court decisions represent the 
law of Florida unless and until over- 
ruled by the Supreme Court, Weiman 
v. McHaffie, 470 So. 2d 682 (Fla. 1985), 
and all trial judges in Florida are bound 
by the doctrine of stare decisis to fol- 
low any district court of appeal decision 
on point when their own district has not 
decided the issue, Special’s Trading Co. 
v. International Consumer Corp., 679 
So. 2d 369 (Fla. 4th DCA 1996). If a 
mandate issues in Fitts, there will be a 
conflict with Von Eiff and Sketo v. 
Brown, as that case found a “suffi- 
ciently compelling interest” in uphold- 
ing the same portion of the statute, 
when one or both parents of the child 
have died. One trend appears. The pri- 
vacy rights of a natural parent continue 
to erode the state’s compelling interest 
in the maintenance of grandparent/ 
grandchild relationships. It is the 
author’s opinion that as long as the 
“best interests” test between a parent 
and grandparents applies in F.S. Ch. 
752, Florida courts will continue the 
erosion of the grandparent visitation 
statute as we know it.O 
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GENERAL PRACTICE 


aced with commission-cut- 

ting competition in the early 

20th century, real estate bro- 

kers banded together to form 
the National Association of Realtors 
(NAR). The NAR popularized the Mul- 
tiple Listing Service (M.L.S.). Through 
the listing agreement, this system pro- 
vided contractually for the listing bro- 
ker to be the seller’s agent under an ex- 
clusive right to sell arrangement. It also 
provided that a broker who subscribed 
to the M.L.S. to locate property for a 
prospective buyer, i.e., a selling broker, 
would be the listing broker’s subagent 
in representing the seller. 

Under this system the brokers would 
share the sales commission paid by the 
seller. This structure worked for de- 
cades with little change because it sat- 
isfied many of the goals of all parties 
involved. The seller’s primary goal was 
to sell the property as soon as possible 
at the highest price. To accomplish this, 
the seller sought: access to the M.L.S., 
which provided wider exposure to the 
market than could be accomplished by 
placing “for sale” signs on the property 
and advertising in a newspaper; to en- 
list other brokers in selling the prop- 
erty to enhance the likelihood of a fast 
and reasonable sale; and to engage the 
services of an expert (i.e., a broker) who 
would direct the sale to a completed 
closing. 

A buyer’s primary goal was to pur- 
chase a property as soon as possible at 
the lowest price. To accomplish this the 
buyer sought to obtain information 
about available properties; to narrow 
quickly the field to appropriate proper- 
ties; to obtain a look at those proper- 
ties; to present an offer that would be 
accepted; and to obtain the guidance 
and sources needed to complete the 
purchase. The buyer expected that en- 
gaging an expert (i.e., the broker) to act 


The current system 
fails to give brokers 
the protection they 
seek and also fails 
to give buyers 
and sellers an 
understandable 
system in which 
to have confidence 


by Ronald Benton Brown 
and Joseph M. Grohman 


for the buyer was the way to accomplish 
these things. 

The broker’s primary goal was to 
earn a commission by getting a prop- 
erty sold as soon as possible. Brokers 
accomplished this by helping the seller 
reach the widest available market; 
helping buyers identify appropriate 
properties; helping sellers (or buyers) 
accurately estimate the value of the 
property; helping sellers translate that 
into a listing price that will be high 
enough to produce a reasonable return 
but low enough to attract the prospec- 
tive purchasers; helping the buyers and 
sellers reach agreement; helping buy- 
ers complete the purchase and helping 
the sellers complete the sale; and, gen- 
erally, providing all the services reason- 
ably expected by buyers and sellers. 
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Goodbye Dual World 
Real Estate Brokerage Changes Again, 
But Not Enough 


However, the system ran into trouble. 
It presumed that brokers were only the 
sellers’ agents, even though the brokers 
had actively and regularly dealt with 
buyers who had relied on their exper- 
tise and advice.’ Prospective buyers 
could not understand that the brokers 
who had helped to find a property, 
search for neighborhoods, prequalify 
them for a mortgage, reduce their of- 
fers to writing, and perform the other 
seemingly endless tasks involved in 
helping them buy real estate were any- 
thing but their agents.” They could not 
fathom that “their” brokers were actu- 
ally working for the other side, i.e., the 
sellers, because it was counterintuitive. 
In fact, agency law already existed to 
support their impressions that “their” 
brokers were their agents.* 

When buyers discovered that “their” 
brokers had not protected their best 
interests, they got angry and some 
sued. As a result, brokers found them- 
selves in court being held liable for 
breaching duties they never knew they 
owed to buyers.‘ They sought relief from 
their state legislatures. That relief 
came in the form of statutes that bro- 
kers hoped would eliminate the poten- 
tial for unexpected obligations and li- 
abilities.® 

The statutes typically expanded the 
number of possible relationships that 
brokers could have with their custom- 
ers. They could still be the agent or 
subagent of the seller, but they could 
also become buyers’ brokers, i.e., bro- 
kers who represented only the buyer’s 
interests, regardless of whether the 
seller pays the broker’s commission. 
They could be the agent of both buyer 
and seller because these statutes offi- 
cially recognized and condoned dual 
agency. A major innovation was that 
brokers now had the freedom to prac- 
tice without becoming agents of either 


party under the label of “transaction 
brokers,” also known as “deal brokers,” 
“facilitators,” or “independent contrac- 
tors.” In this arrangement, the broker 
merely facilitated the deal rather than 
representing either party. However, this 
approach merely exacerbated existing 
problems for buyers and sellers and 
created new ones. The concept of trans- 
action brokers is inconsistent with buy- 
ers’ and sellers’ expectations and de- 
sires as illustrated by one survey that 
found that 76 percent of the sellers felt 
that it was very important that the 
agent represented them exclusively, 
while 60 percent of the buyers in the 
same survey said it was important that 
the agent owed them fiduciary duties.® 
The statutory schemes required that 
brokers disclose the nature of the rela- 
tionship to the customer. 

These statutes presented some unfor- 
tunate possibilities. Brokers were not 
required to choose one role to play with 
all their customers. They could be a 
buyer’s broker with one customer and 
simultaneously a seller’s agent han- 
dling a listing for another customer. In 
fact, they could act as both for the same 
customer, i.e., a buyer’s agent helping 
the customer buy property while simul- 
taneously the seller’s agent helping the 
same person sell his or her current 
property. 

Likewise regarding multiple parties, 
they could be agents of the seller, agents 
of the buyer, agents of both the buyer 
and seller, or agents of neither the 
buyer or seller, but it was critical for a 
broker not to enter conflicting relation- 
ships with the buyer and seller in any 
particular transaction. The potential 
for mismatched relationships existed 
because the listing broker normally 
began working with the seller before 
any potential buyer or buyers had been 
identified. 

Similarly, a broker working with a 
buyer would enter into a relationship 
before any particular property had been 
identified. The listing broker, hoping to 
produce the buyer him or herself so as 
not to have to split the commission, 
would have to be careful to avoid en- 
tering into inconsistent relationships. 
Thus, it would be in the broker’s best 
interest to enter into the least restric- 
tive relationship while that would of- 
fer the seller or buyer the least. Equally 
important, how could brokers keep 
their different relationships and vary- 
ing responsibilities straight? 


Other serious problems were impli- 
cated. First, the statutes required the 
brokers to disclose the nature of the 
relationship to the customer, but who 
was to explain the consequences of the 
relationship? Customers typically ask 
their brokers to define and explain 
steps in the purchase and sale process, 
including what the broker will do or be 
responsible for, but this at least borders 
on giving legal advice, which the bro- 
ker cannot do unless admitted to the 
bar. But how is a broker to explain the 
legal consequences of his or her being 
a facilitator, agent, or dual agent with- 
out getting into the legal ramifications 
of each? Disclosure without explanation 
would leave the buyers and sellers un- 
informed if not confused. 

A second complication arose from 
having brokers trying to explain their 
limited responsibility as facilitators or 
the complications of dual agency while 
simultaneously trying to get business, 
i.e., induce buyers or sellers to become 
their customers. How could a broker 
successfully explain the limited respon- 
sibility of a facilitator or the intricacies 
of dual agency and the fiduciary obli- 
gations involved in that role when the 


broker is competing for a customer’s 
business against other brokers who 
might be willing to undertake a greater 
responsibility to the customer, e.g., to 
enter into traditional agency relation- 
ships? This was particularly trouble- 
some because there was no suggestion 
that facilitator-brokers should be or 
were reducing their commissions to re- 
flect their reduced responsibilities. 

A third complication arose because a 
broker might have changing relation- 
ships with a customer. For example, the 
broker might begin as a buyer’s broker, 
the agent of only the buyer, only to have 
the original prospective transaction fail 
and the next property in which the 
buyer became interested was one for 
which the broker was the listing agent. 
The resulting dual agency meant nei- 
ther the seller nor the buyer would have 
an agent meeting typical expectations 
because of a dual agent’s duties to each 
party necessarily limited the duties to 
the other. Additionally, the broker was 
exposed to potential liability when the 
relationship changed and a new disclo- 
sure was required to reflect the new 
relationship. What further complicated 
this problem was that the relationship 
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might change in fact to an agency rela- 
tionship being created by the conduct 
of the parties without the broker or the 
customer realizing; but the new rela- 
tionship would be recognized ex post 
facto by the attorney for a disgruntled 
party looking for someone on whom to 
pin the blame and liability. 


Florida Law 

Florida followed that statutory ap- 
proach allowing sole agents, subagents, 
transaction brokers, disclosed dual 
agents, and buyers’ brokers but man- 
dating disclosure of the relationship.’ 
A disclosed dual agent was one who 
worked as an agent for both the buyer 
and the seller but who also obtained the 
informed consent in writing from both 
parties.* Such an agent had all the du- 
ties, except for full disclosure, of a fi- 
duciary.® F.'S. §475.25(1)(d)(2)(q) (1995) 
prohibited the dual agent from reveal- 
ing personal information about one 
principal to the other that would affect 
the transaction. However, the statutory 
prohibition was anything but exhaus- 
tive. Resort to common law for further 
direction was still necessary. Also, the 
statute did not explain what disclosure 
was required about the condition of the 
property. Whether the disclosed dual 
agent had the duty to disclose fully to 
the buyer ail material defects in the 
property of which the broker was aware 
but which would be materially detri- 
mental to the seller was still a common 
law question.’® The bottom line was 
that too often one would have to resort 
to common law to formulate an edu- 
cated guess as to the extent of the 
broker’s duties. 

In contrast, a transaction broker was 
merely one who facilitated a brokerage 
transaction between a buyer and a 
seller." Having no affirmative duty to 
represent either the buyer or the seller, 
the transaction broker merely had the 
duty to account and to use skill, care, 
and diligence.’? Such a broker was still 
required to deal fairly with the par- 
ties.’* But, it was unlikely that buyers 
and sellers would accept the ramifica- 
tions of the lack of an agency relation- 
ship if they fully understood what those 
ramifications were. 

The system pressured brokers to ex- 
plain these complicated issues of 
agency and nonagency to members of 
the general public in limited time 
frames. This ignored the reality of mak- 
ing sales. Good salespeople have always 


The bottom line 
was that too often 
one would have 
to resort to common 
law to formulate 
an educated guess 
as to the 
extent of the 
broker’s duties 


been aware that the first step to mak- 
ing a sale is to establish rapport with 
their customers, but how could any cus- 
tomer trust a broker who started off 
trying to limit his or her responsibility 
to the customer? The choice for brokers 
was either to undermine the customer’s 
confidence or withhold information that 
would be critical to the customer’s de- 
cision whether to engage that broker. 
For instance, dual agent brokers would 
have to explain to both parties their 
limited responsibility to each and the 
brokers’ inability to divulge all of the 
information that the broker might learn 
about the other parties that could be 
helpful in negotiating or renegotiating 
a contract. Facilitators would have to 
explain to buyers and sellers that they 
did not represent or have fiduciary ob- 
ligations to the customer. 

The statutory model Florida adopted 
was even more confusing to the nonlaw- 
yer than the prior law. It sought to rem- 
edy that confusion by requiring brokers 
to give customers disclosure forms, but 
disclosure forms did not solve the prob- 
lem. If handing out disclosure forms 
was an effective way to teach the law, a 
law professor’s job would be easy; just 
give the students forms that disclose 
the law. But that is not an effective way 
to educate law students and, as a group, 
law students are far better motivated 
and equipped to learn the law than are 
the customers of real estate. Further- 
more, even if a customer did under- 
stand the disclosure, he or she would 
soon forget it if the information was not 
regularly reinforced.Any lawyer doubt- 
ing that need only reflect on the need 
he or she had to review, i.e., cram, for 
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law school exams and later again for 
the bar exam; even materials covered 
early in a law school course fade from 
memory by exam time if not reviewed. 
This need for reinforcement is in- 
creased when customers are faced with 
inconsistent broker behavior. Brokers 
regularly encourage their customers to 
rely on them, i.e., let him or her take 
care of everything. Recognizing the fu- 
tility of this type of statutory relation- 
ship/disclosure scheme, Kansas re- 
pealed its statute and returned to the 
common law while continuing to study 
the problem." 

In contrast, the Florida Legislature 
took an entirely different approach in 
passing the Brokerage Relationship 
Disclosure Act,’ creating F.S. 
§§475.2701-475.2801, and amending 
the definition section® and the disci- 
pline section’’ to conform to the addi- 
tions. Dual agency is no longer “an au- 
thorized form of representation by a 
real estate licensee.”* Brokers are lim- 
ited to transaction brokerage or acting 
as an agent of either the buyer or seller. 
That still allows a broker working with 
a buyer to be a subagent of the seller. 
However, although dual agency no 
longer exists as an authorized agency 
format for Florida brokers, Florida stat- 
utes do not seem to prevent a dual 
agency relationship from being created 
by agreement or by conduct. The stat- 
utes apparently only make the broker 
who enters into a dual agency relation- 
ship subject to discipline. 

As suggested by the act’s title, dis- 
closure requirements have been en- 
hanced for brokers involved in residen- 
tial transactions, defined as the sale of 
an improved property of four units or 
fewer. A residential broker or salesper- 
son must provide a notice of 
nonrepresentation at the first contact 
with a potential customer.’ This notice 
has to be in writing, unless the first 
contact is a telephone conversation, and 
contain certain prescribed information. 
It is the equivalent of a Miranda warn- 
ing for buyers and sellers, telling them, 
“You are advised not to disclose any 
information you want to be held in con- 
fidence until you make a decision on 
representation.” But where does the 
customer get the practical advice about 
what information to reveal or what to 
expect after that? 

The statute also prescribes disclo- 
sures to warn customers about agency 
and transaction brokerage.”° These 


must be given before the broker can 
sign up the customer. The statute al- 
lows the parties subsequently to change 
the brokerage relationship if the af- 
fected parties agree and the statutory 
disclosures are made. 

The amendment complicates matters 
by providing a new definition of “trans- 
action broker” as “one who provides lim- 
ited representation,””! and further pro- 
viding that “[t]ransaction brokers 
provide a limited form of nonfiduciary 
representation to a buyer, a seller, or 
both in a real estate transaction.”” But 
what is meant by the term “represen- 
tation” and what are its implications? 
Is the broker an agent for the purpose 
of binding or subjecting to liability his 
or her principal? The disclosure form 
notifies the customer that limited rep- 
resentation includes certain duties such 
as dealing honestly and fairly; account- 
ing for all funds; using skill, care, and 
diligence; disclosing all known facts 
that materially affect the value of the 
real property and are not readily ob- 
servable to the buyer; presenting all 
offers; limited confidentiality; and such 
additional duties as the parties agree 
in writing, but that the buyer or seller 
“is not responsible for the acts of the 
licensee.”* The problem with these dis- 
closures is they are generalities with 
which lawyers are comfortable but are 
probably meaningless to nonlawyers. 
These disclosures do not inform custom- 
ers about what exactly their brokers 
and salespersons will do or not do for 
them. Will their broker negotiate on 
their behalf? Will their broker help 
them find financing? Will their broker 
arrange for inspections? Will their bro- 
ker take responsibility for having these 
things done competently? Having read 
the disclosure statements, most cus- 
tomers still will not have a clue how to 
answer these questions. 

The changes may be a step in the 
right direction, but the problems have 
not been eliminated. Unless properly 
prepared by legal counsel, buyers, sell- 
ers, and brokers will not be prepared 
to make intelligent choices among the 
remaining relationships and then struc- 
ture their behaviors and expectations 
to match those choices. 


Advising Buyers and Sellers 

In an ideal case, the seller’s counsel 
will be involved prior to the time the 
seller executes the listing contract with 
a broker. Counsel should be prepared 


Counsel should first 
have the seller clarify 
what is wanted 
from the broker, 
including questions 
of limits on loyalties 
the seller is willing 
to accept from 
a broker 


to focus on the seller’s chief concerns. 
For instance, counsel should first have 
the seller clarify what he or she wants 
from the broker. This will include ad- 
dressing questions of what limits on 
loyalties the seller is willing to accept 
from a broker, i.e., will the customer be 
satisfied with a neutral facilitator or 
would the seller be more comfortable 
with a broker who is truly on the seller’s 
side? 

Also, seller’s counsel should have the 
seller clarify what role he or she expects 
from the broker in the negotiation 
phases, before and after executing the 
contract. Does this seller want to be 
able to turn to the broker for negotia- 
tion advice or even to have the broker 
act as the seller’s negotiator? More spe- 
cifically, the seller needs to clarify 
what specific actions he or she expects 
the broker to take. 

Finally, the seller will have to clarify 
with the broker what the seller expects 
from the broker in order to facilitate the 
closing of the sale once the contract is 
executed. This will include such activi- 
ties as making the property available 
for inspections and walk-throughs and 
obtaining inspections on behalf of the 
seller, if needed. One question to be 
answered is whether the broker is tak- 
ing responsibility for the competence of 
the service people recommended. Un- 
fortunately, the typical buyer and seller 
will not seek legal advice until after the 
contract of sale has been executed by 
the buyer and seller. Seller’s counsel 
should examine the contract to deter- 
mine the type of brokerage relation- 
ship, the duties arising from it, and 
whether the broker is in breach. 


The buyer’s counsel must educate the 
purchaser to address similar but some- 
what different issues. For instance, the 
buyer needs to clarify what he or she 
expects from a broker while the buyer 
looks for a house. It is important for the 
buyer to know that before the buyer has 
divulged pertinent, personal informa- 
tion the broker might be under a duty 
to divulge to the seller. Therefore, the 
buyer needs to choose the type of bro- 
ker he or she wants. 

If the buyer chooses a buyer’s broker, 
the buyer needs to clarify: 1) how com- 
pensation will be paid and decide how 
to deal with any conflict that may arise 
from a listing broker refusing to share 
a commission; 2) what activities will be 
taken by the broker to assist the buyer 
in locating a home; and 3) what the bro- 
ker will do to facilitate a satisfactory 
purchase. This includes questions of 
whether the buyer should feel comfort- 
able revealing personal, material infor- 
mation to the broker and what the bro- 
ker should be able to do with what 
information. For example, should the 
buyer reveal his or her financial infor- 
mation to the broker for purposes of 
being “prequalified” or would the buyer 
be better off getting a commitment from 
a willing lender or mortgage broker? 

In addition, the purchaser needs to 
address his or her specific expectations 
about the broker’s role during the ne- 
gotiation phase. This is complicated by 
the likelihood that the broker may be 
paid a commission based on the pur- 
chase price; necessarily a conflict arises 
between the purchaser’s desire to buy 
at the lowest price and the broker’s de- 
sire to earn the highest commission. 

As with the seller, the purchaser 
needs to clarify what he or she expects 
the broker to do in preparing for the 
closing. This includes such questions as 
whether the broker will arrange for in- 
spections and surveys and assist in 
obtaining mortgage financing. If inspec- 
tions reveal defects and there are con- 
flicting seller’s inspection reports, the 
seller and purchaser deserve to know 
on whose side each is in attempting to 
resolve these potential conflicts. Also 
important to the purchaser is what role, 
if any, the broker will play after the clos- 
ing regarding defects not repaired prior 
to closing. 

If the customer comes to the attor- 
ney after the closing, the lawyer must 
first determine what relationship ex- 
isted between the customer and the 
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broker and if the broker made the 
proper disclosure. Having determined 
the relationship, legal counsel would be 
able to identify what duties the broker 
owed the customer and evaluate 
whether the broker violated any duties 
arising from that relationship. Next, 
counsel would have to determine what 
procedures would best serve the 
customer’s needs if the licensee has 
failed in its duty. Options would include 
filing a complaint with the Florida Real 
Estate Commission, filing a lawsuit 
against the broker, or both. In making 
such determinations one must consider 
that a broker still may not lie or inten- 
tionally mislead a customer and that a 
broker who has fraudulently induced a 
customer into completing a real estate 
transaction can be held liable for dam- 
ages for fraud in the inducement. 


Suggestion and Conclusion 

The current system fails to give bro- 
kers the protection they sought and also 
fails to give buyers and sellers an un- 
derstandable system in which they can 
have confidence. The problem is in the 
two-tiered approach that first seeks to 
identify the broker-customer relation- 
ship and then draw from the nature of 
that relationship the duties that the 
broker has to the customer. It is an ap- 
proach that seems natural to lawyers 
but is unfathomable to nonlawyers. To 
satisfy the needs of brokers and their 
customers, this approach should be jet- 
tisoned. 

Brokers and their customers need to 
have the list of their rights and obliga- 
tions put into simple terms they can 
easily understand without any further 
explanation by a lawyer. This list needs 
to be readily accessible to them when 
they are making the decision about 
whether to work with this broker and 
continually thereafter. 

This could be accomplished by the 
creation of a statute that requires that 
the rights and responsibilities the bro- 
ker and the broker’s customers should 
be entirely governed by a plain-lan- 
guage contract listing those rights and 
responsibilities being undertaken by 
the broker and the customer. For ex- 
ample, the contract could simply state 
that the broker: 1) will determine the 
price range the customer can afford; 2) 
will help the customer identify appro- 
priate properties to view; 3) will ar- 
range viewing of the selected proper- 
ties; 4) will provide the customer with 


the sales figures of comparable proper- 
ties in order to help the customer de- 
cide on an amount to offer; and 5) will, 
or will not, negotiate on behalf of the 
customer and that the customer will 
pay the broker a commission of ___ or 
hourly fee of __ upon the occurrence 
of the following events. 

Ideally, the contract would be a stan- 
dard form promulgated by Florida Real 
Estate Commission with the list of 
standard services preprinted so that the 
broker could simply check off which 
services were being offered. That would 
make it an easy matter for a consumer 
to compare what different brokers were 
offering them at what cost, enabling 
buyers and sellers to make reasonable 
choices about which broker to use. The 
statute should prohibit using agency 
law to find additional responsibilities, 
although that should not in any way 
limit or eliminate tort remedies for 
fraud because no one should be sur- 
prised that tortious conduct is prohib- 
ited. Thus, the pitfalls of unanticipated 
and unwritten rights and responsibili- 
ties would be minimized, the parties’ 
expectations would be communicated, 
and the terms by which the public em- 
ploys brokers could be the subject of 
simple but meaningful discussion and 
negotiation.Q 


1 Michael K. Braswell and Stephen L. Poe, 
The Residential Real Estate Brokerage In- 
dustry: A Proposal for Reform, 30 Am. Bus. 
L.J. 271, 282 (1992). 

2 The Federal Trade Commission, 1 The 
Residential Real Estate Brokerage Indus- 
try: A Staff Report by the Los Angeles Re- 
gional Office 69 (1983). 

3 Id. at 567-570. See also Joseph M. 
Grohman, A Reassessment of the Selling 
Real Estate Broker’s Agency Relationship 
with the Purchaser, 61 St. Joun’s L. Rev. 4 
(Spring 1988). 

* Ronald B. Brown, Joseph M. Grohman 
and Manuel R. Valcarcel, Real Estate Bro- 
kerage: Recent Changes in Relationships and 
A Proposed Cure, 29 CREIGHTON L. Rev. 25 
(Fall 1995). 

6 Judy Starke, A Scorecard on Agents, 
Whose Side are They On? St. PETERSBURG 
Times, Nov. 21, 1993, at 3. 

7 See gen., FLa. Stat. ANN. §§475.01 et seq. 
(West 1995). 

Fra. Stat. §475.01(j) (1996 Supp.). 

10 Td. 

1 Fra. Stat. §475.01(k) (1996 Supp.). 

12 

14 1996 Kansas Session Laws Ch. 212(S.B. 
710), abolishing KS ST s 58-30,101 through 


58 THE FLORIDA BAR JOURNAL/NOVEMBER 1997 


58-30,112, effective July 1, 1997. 

15 1997 Fla. Laws ch. 97-42, amending 
Fia. Stat. ch. 475, effective October 1, 
1997. 

16 Fria, Stat. §475.01. 

17 Stat. §475.25. 

18 Stat. §475.272(1). 

19 Fia. Stat. §475.276. 

20 Fia. Stat. §475.278. 

21 Fria. Stat. §475.01(1)(m). 

22 Fria. Stat. §475.272. 

23 Stat. §475.278. 

*4 The Florida Supreme Court has specifi- 
cally held that a real estate broker who com- 
mits fraud in the inducement is not pro- 
tected by the economic loss rule. Woodson 
v. Martin, 685 So. 2d 1240 (Fla. 1996). 


& 


4 


GROHMAN 


BROWN 


Ronald Benton Brown is a professor 
of law at Nova Southeastern Univer- 
sity Shepard Broad Law Center and 
an adjunct professor in the Univer- 
sity of Miami School of Law’s gradu- 
ate program in real estate develop- 
ment. He received his LL.M. from 
Temple University, his J.D. from the 
University of Connecticut, and his 
B.S.M.E. from Northeastern Univer- 
sity. He is a member of The Florida 
Bar. 

Joseph M. Grohman is a profes- 
sor of law at Nova Southeastern Uni- 
versity Shepard Broad Law Center 
and an adjunct professor in the Uni- 
versity of Miami School of Law’s 
graduate program in real estate de- 
velopment. He received his J.D. from 
the University of Miami, his M.A. 
from California State University at 
Long Beach, and his B.A. from 
Glassboro State University. He is a 
member of The Florida Bar. 

This column is submitted on be- 
half of the General Practice Section, 
L. Michael Roffino, chair, and David 
A. Donet, editor. 


q 
2 


CRIMINAL LAVV 


A Loitering and Prowling Primer 


t has been this writer’s experi- 
ence that a clear understand- 
ing of Florida’s loitering 
and prowling statute, F.S. 
§856.021,' is difficult to attain for pros- 
ecutors, defense attorneys, and police 
alike. I believe this is due at least partly 
to the fact that the language in the stat- 
ute is vague (perhaps inevitably so), 
and that it establishes a reliance upon 
someone else’s subjective judgment (an 
“alarm” or “concern”) as to whether the 
crime has been committed. The loiter- 
ing and prowling statute was held to 
be constitutional only through a some- 
what tortuous reading of the statute by 
the Florida Supreme Court in State v. 
Ecker, 311 So. 2d 104 (Fla. 1975). 
Thus, it is difficult to determine what 
constitutes a prosecutable loitering and 
prowling charge solely from the four 
corners of the statute. This article re- 
views the statute and the case law in- 
terpreting it and suggests a framework 
on which a set of facts can be analyzed 
to determine whether a loitering and 
prowling charge can be prosecuted. 


Loitering and Prowling 
Analysis Framework 

The elements in the framework for 
analyzing a loitering and prowling fac- 
tual scenario are as follows: 


1) A law enforcement officer sees or is 
told by a reliable hearsay source of .. . 


2) Incipient criminal behavior by a sub- 
ject... 


3) Whereupon the officer gives the 
subject a Miranda warning and asks the 
subject to explain his or her behavior, and 
then arrests the subject. 


If you are familiar with the loitering 
and prowling statute, you now may be 
thinking that this analysis has left out 


The loitering and 
prowling statute 
was held to be 
constitutional only 
through a somewhat 
tortuous reading of 
the statute by the 
Florida Supreme 
Court in Ecker 
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nearly everything in the loitering and 
prowling statutory language, things 
like “time, place and manner” and “law- 
abiding individuals” and “justifiable 
concern for persons and property” and 
the like.? I believe the three elements 
listed above retain that which is essen- 
tial and delete that which is extrane- 
ous to determining if a set of facts is 
prosecutable as a loitering and prowl- 
ing charge. 


Element 1 
Let’s look at the first element of this 
analysis: 


Alaw enforcement officer sees or is told 
by a reliable hearsay source. . . 


The general rule in criminal cases is 
that a police officer cannot make a war- 


rantless arrest for a misdemeanor of- 
fense that did not occur in the officer’s 
presence; rather, the officer must go 
before a judge and obtain an arrest 
warrant.’ Several appellate cases state 
that this rule applies in loitering and 
prowling cases.‘ An examination of the 
statutes and case law shows that the 
application of the general rule to loi- 
tering and prowling cases is an incor- 
rect application for the following rea- 
sons. 

FS. §856.031, the statute appearing 
immediately after the loitering and 
prowling statute, provides an exception 
permitting an officer to “arrest any sus- 
pected loiterer or prowler without a 
warrant in case delay in procuring one 
would probably enable such suspected 
loiterer or prowler to escape arrest.” If 
the suspect’s conduct occurred in the 
officer’s presence, this statute would 
not apply, because the officer would not 
need a warrant to arrest the suspect. 
Therefore, it would be illogical to con- 
clude that the legislature enacted this 
statute and then did not intend it to 
apply to the situation when the conduct 
did not occur in the officer’s presence. 
If this were true, then FS. §856.031 
would be a nullity, i.e., cf no legal effect 
at all. Those cases that hold that an of- 
ficer may not make a warrantless loiter- 
ing and prowling arrest where the 
defendant’s conduct occurred outside of 
the officer’s presence make no mention 
of FS. §856.031 in discussing this issue. 

This same line of cases consistently 
cites the Ecker case, the seminal case 
on loitering and prowling, as authority 
for the proposition that an officer may 
not make a warrantless arrest for a loi- 
tering and prowling that occurred out- 
side of the officer’s presence. However, 
a plain reading of Ecker shows that it 
stands for exactly the opposite. On page 
111 of the Ecker opinion, referring to 
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one of the cases (Worth v. State) con- 
solidated for appeal with Ecker, it 
states: 


[T]he record reflects that the defendant was 
in a warehouse at 9:30 p.m. He was stopped 
by three lay citizens, who called the police. 
The testimony at the trial relates primarily 
to statements made by the defendant after 
Miranda warnings had been given to him. 
The citizens who called the police and who 
were concerned about his presence in the 
area did not testify in the cause. There is a 
clear inference from this record that the 
defendant was in the area for the purpose 
of stripping an automobile located near one 
of the warehouses. The circumstances sur- 
rounding this incident should have been tes- 
tified to by the individual citizens who ob- 
served the defendant’s conduct. The 
elements of this offense were not properly 
established by the sole testimony of arrest- 
ing officers who did not observe the circum- 
stances that justified the concern for the 
safety of property by the lay citizens who 
made the call. The admissions and expla- 
nation of the defendant are not in and of 
themselves sufficient for conviction on this 
record. We must reverse the conviction, but 
in doing so stress that the circumstances 
inferred from this record would establish a 
violation of Section 856.021, Florida Stat- 
utes, if properly established.* (Emphasis 
added.) 


Accordingly, in Z.P. v. State, 440 So. 
2d 601 (Fla. 3d DCA 1983), the Third 
District Court of Appeal suggested that 
if the state had produced at trial the 
citizen who reported the juvenile’s sus- 
picious conduct to the officer that a 
prosecution for loitering and prowling 
may have been successful.® 

An example of a wrongly decided case 
on this issue is Lucien v. State, 557 So. 
2d 918 (Fla. 4th DCA 1990), in which 
the Fourth District Court of Appeal 
threw out a loitering and prowling ar- 
rest on the following facts: At 5:30 a.m. 
a woman heard a knock on her front 
door and, not recognizing the person 
outside, called the police. The officer 
responding saw the defendant about 
three houses away walking down the 
street. Upon questioning, the defendant 
admitted knocking on the door and did 
so because he wanted to talk to some- 
body; when asked to identify himself by 
the police, he responded, “I’m the po- 
lice.” The court held that: 


The failure to provide identification or a 
reasonable explanation for the questioned 
activity are not elements of the crime. The 
criminal conduct must be completed prior 
to any attempt to identify or explain. .. . 
[NJothing appellant did in the presence of 
the officer justified alarm or immediate con- 
cern for the safety of persons or property in 
the vicinity. The place, time or manner of 
the appellant walking down the street early 


The Lucien court 
followed the line 
of reasoning that 
all elements of 
the offense must 
occur in the officer’s 
presence and only 
the officer’s own 
observations may 
be considered 


in the morning was not unusual for a law- 
biding [sic] citizen. 

The Lucien case is troubling because 
the Fourth District appears to com- 
pletely disregard the testimony of the 
woman at home (it appears from the 
opinion that she did testify) in deter- 
mining whether the defendant’s behav- 
ior fell within the loitering and prowl- 
ing statute. The court followed the line 
of reasoning that all elements of the 
offense must occur in the officer’s pres- 
ence and only the officer’s own obser- 
vations may be considered in determin- 
ing whether a valid loitering and 
prowling arrest was made. 


Element 2 
. .. incipient criminal conduct by a suspect 


The second element of the proffered 
analysis is the most important one to 
understand, i.e., what the courts con- 
sider to be “incipient criminal conduct.” 
This encompasses that portion of the 
loitering and prowling statute prohib- 
iting “any person to loiter or prowl in a 
place, at a time or in a manner not 
usual for law-abiding individuals, un- 
der circumstances that warrant a jus- 
tifiable and reasonable alarm or imme- 
diate concern for the safety of persons 
or property in the vicinity.” 

I believe that one should simply fo- 
cus on what is “incipient criminal con- 
duct” because a police officer (or any- 
one else) who witnesses this conduct 
will automatically have a “justifiable 
and reasonable alarm or immediate 
concern for the safety of persons or 
property in the vicinity.” This “reason- 
able alarm or immediate concern” is 
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rarely an issue in the loitering and 
prowling appellate cases construing the 
statute, because if you have a suspect 
loitering or prowling in a way not usual 
for a law-abiding citizen in time, place, 
and manner, then the alarm or concern 
naturally follows. 


The D.A. Case 

The first case to use the phrase “in- 
cipient criminal behavior” was D.A. v. 
State, 471 So. 2d 147 (Fla. 3d DCA 
1985). On page 151 the phrase is de- 
fined as “aberrant and suspicious crimi- 
nal conduct which comes close to, but 
falls short of, the actual commission of 
a substantive crime. It does not, how- 
ever, involve behavior which constitutes 
no threat of immediate, future crimi- 
nal activity.” 

The D.A. case makes four very im- 
portant points as to what constitutes 
“incipient criminal conduct.” These four 
points are listed below, followed by a 
discussion of each. 

First, the conduct must relate to a 
present or future crime.’ 

Second, the defendant’s incipient 
criminal conduct must immediately 
threaten the safety of persons or prop- 
erty; mere loitering or other behavior 
which points toward the commission of 
a victimless crime will not suffice.® 

Third, the level of criminally suspi- 
cious conduct of the defendant must be 
far more than a founded suspicion of 
criminal activity, i.e., than that needed 
to justify a stop and detention of an in- 
dividual.® 

Fourth, there is a middle ground be- 
tween behavior which gives rise to 
merely a founded suspicion of criminal 
activity and incipient criminal behav- 
ior sufficient to convict of loitering and 
prowling beyond a reasonable doubt; 
that is probable cause to arrest for loi- 
tering and prowling. 

*Conduct must relate to a present or 
future crime 

“(T]he statute is forward-looking, 
rather than backward-looking in na- 
ture. Its purpose is to punish a cer- 
tain type of criminal behavior before 
it ripens into the commission or at- 
tempted commission of a substantive 
crime.”!° The statute “[i]s not directed 
at suspicious after-the-fact criminal 
behavior which solely indicates in- 
volvement in a prior, already com- 
pleted substantive criminal act.”!! 
Further, the D.A. court stated, “It is 
a sine qua non of the first element of 


this offense that the defendant’s be- 
havior must point to immediate fu- 
ture criminal activity and not refer 
exclusively to prior criminal activ- 

A case that demonstrates the for- 
ward-looking element of loitering and 
prowling is State v. Bell, 311 So. 2d 104 
(Fla. 1975). Bell, a companion case of 
Ecker, involved a defendant hiding in 
bushes at a private dwelling at 1:20 
a.m., who ran at the arrival of a police 
officer. The Florida Supreme Court 
found these facts clearly represented 
the type of conduct that “would cause a 
reasonable person to be concerned for 
his safety or the safety of property in 
the vicinity.”"* Bell probably best rep- 
resents the conduct that the loitering 
and prowling statute is intended to ad- 
dress; that is, behavior that has not yet 
ripened into a substantive crime but 
still presents a clear threat to the safety 
of persons or property in the area." 

An example of present criminal activ- 
ity where a loitering and prowling charge 
was upheld by the Florida Supreme Court 
is Hardie v. State, 333 So. 2d 13 (Fla. 
1976), in which the defendant was ob- 
served at 2:55 a.m. rummaging through 
two cars at a closed gas station but be- 
fore he had made any move to remove 
anything or actually steal the cars. The 
defendant had clearly committed a bur- 
glary to a conveyance at the time of the 
arrest, yet was prosecuted for the loiter- 
ing and prowling. This case seems to 
stand for the proposition that even if the 
defendant is in the piocess of committing 
another substantive crime, it does not 
rule out an arrest or prosecution for loi- 
tering and prowling, if the state would 
choose to charge it in that manner. 

Since the Hardie and Bell decisions, 
the Florida courts have consistently 
narrowed the application of the loiter- 
ing and prowling statute to encompass 
only future criminal activity, and have 
disapproved loitering and prowling 
prosecutions for past or completed 
criminal behavior. An example of this 
is in Patmore v. State, 383 So. 2d 309 
(Fla. 2d DCA 1980), in which the de- 
fendant was observed running from the 
police at 9 p.m. in the immediate vicin- 
ity of an armed robbery and in the pro- 
cess discarded a bag of marijuana on 
the street. The Patmore court concluded 
that the defendant’s activity was suffi- 
cient to justify a temporary investiga- 
tive stop for robbery and to effect an 
arrest for possession of marijuana—all 


past and completed crimes—but was 
insufficient to support a conviction for 
loitering and prowling because the 
defendant’s activity in no way pointed 
to the commission of a future crime. 

© The defendant’s incipient criminal con- 
duct must immediately threaten the 
safety of persons or property; mere loi- 
tering or other behavior which points 
toward the commission of a victimless 
crime will not suffice. 

The D.A. court stated the statute is 

not “directed at non-aberrant, harmless 
behavior which, by its very nature, 
poses no threat of immediate future 
criminal activity.” Rather, 
(TJhe aberrant or incipient criminal behav- 
ior ... must be alarming in nature; that is, 
it must threaten the physical safety of per- 
sons in the area or the safety of property in 
the area. It is not enough that the subject 
crimina! behavior points toward the com- 
mission or attempted commission of any 
type of substantive crime; it must point to- 
ward the commission or attempted commis- 
sion of a crime against a person or a crime 
against certain property in the vicinity. It 
must, in a word, amount to an imminent 
breach of the peace or an imminent threat 
to public safety.’® 

Despite the title of the statute, it is 
clear from the case law that loitering 
alone is insufficient to constitute a 
criminal offense. ’ In fact, in the inter- 
est of accuracy the name of the statute 
should probably be corrected to “crimi- 
nal prowling” since that is the behav- 
ior against which it is directed, not loi- 
tering. 

Likewise, those suspected of engag- 
ing in drug transactions or drug use or 
engaging in conversations with drug 
dealers are not susceptible to a loiter- 
ing and prowling prosecution.” 
©The level of criminally suspicious con- 
duct of the defendant must be far more 


than a founded suspicion of criminal 
activity, i.e., than that needed to justify 
a stop and detention of an individual. 
To quote the D.A. case, at 153, 
[T]he type of conduct which justifies a tem- 
porary detention of a person by the police 
based on conduct which threatens public 
safety and amounts to an imminent breach 
of the peace as authorized by Terry does 
not justify an arrest because that requires 
a probable cause showing under the Fourth 
Amendment; and it does not justify a con- 
viction as that requires proof beyond a rea- 
sonable doubt. 


The courts not infrequently have dif- 
ficulty distinguishing between conduct 
that is sufficient for a Terry stop and 
detention and that conduct that consti- 
tutes loitering and prowling. In G.E.C. 
v. State, 586 So. 2d 1338 (Fla. 5th DCA 
1991), the police received calls in the 
evening hours of black males lurking 
on foot behind a store. The police saw a 
vehicle without its lights on driving on 
a dirt road behind the store. The car 
turned onto the highway and turned its 
lights on. When the police stopped the 
car, a passenger jumped out and ran, 
leaving the juvenile respondent driver 
in the car. There were cassette tapes 
strewn over the front seat and speak- 
ers in the back which were not bolted 
down. The Fifth District Court of Ap- 
peal held that although there may have 
been a founded suspicion to stop the car 
and question the occupants, there was 
insufficient evidence to amount to prob- 
able cause to arrest for loitering and 
prowling. 

In State v. Coron, 411 So. 2d 237 (Fla. 
3d DCA 1982), a loitering and prowling 
conviction was upheld for what was 
essentially Terry-stop behavior: The 
defendant was seen in the vicinity of a 
reported shooting, apparently drunk 


COURTROOM 


You have no respect for the jury selection process, Hartley! 
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and with dried grass on his hair and 
back, yet the defendant’s shoes were 
wet. The defendant gave conflicting re- 
sponses for his presence and activities 
in the area. In this writer’s view, it was 
quite reasonable for the police to detain 
the defendant for investigation and 
questioning about his involvement in 
the shooting; it was not so reasonable 
for a court to subsequently find that the 
defendant had indeed committed the 
substantive crime of loitering and 
prowling based on the facts described. 
The defendant was drunk, disheveled, 
and in the vicinity of another crime. 
This behavior (or condition) should not 
amount to a crime in and of itself. 

In Patmore v. State, 383 So. 2d 309 
(Fla. 2d DCA 1980), the defendant was 
seen at 9 p.m. walking down the street. 
On seeing a passing police car, the de- 
fendant turned around and ran away. 
The police were looking for suspects in 
an armed robbery and pursued him. 
The defendant dropped a bag of mari- 
juana and was stopped. The court held 
that founded suspicion may have ex- 
isted to suspect him of robbery (and 
presumably then to detain and ques- 
tion him), but there was insufficient 
evidence to charge him with loitering 
and prowling.” 
There is a middle ground between be- 
havior that gives rise to merely a 
founded suspicion of criminal activity 
and incipient criminal behavior suffi- 
cient to convict of loitering and prowl- 
ing beyond a reasonable doubt; that 
middle ground is probable cause to ar- 
rest for loitering and prowling. 


In Addis v. State, 557 So. 2d 84 (Fla. 
3d DCA 1990), the defendant was seen 
walking down an alley at 2:40 a.m., 
looking into parked vehicles. The officer 
shined a light on the defendant, who 
started walking in another direction. 
The officer stopped and questioned the 
defendant, receiving conflicting an- 
swers as to his activities. 


In Addis, the Third District Court of 
Appeal wrote: 


The facts articulated in this case do not meet 
the probable cause requirements of the stat- 
ute. The defendant was arrested because: 
(a) he had looked into two parked cars, (b) 
he had no identification, (c) the officer did 
not believe the defendant had a particular 
destination, and (d) the officer did not con- 
sider the defendant’s answers to be straight- 
forward. This behavior is not criminal and 
does not support an arrest for loitering and 
prowling (citations omitted). . .. Something 
more than the above is needed before such 
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The statute does 
not require that 
a suspect be advised 
of Miranda rights 
against self- 
incrimination before 
being requested to 
“identify himself and 
explain his presence 
and conduct” 


an arrest can be considered legally justified. 
Additional facts and circumstances would 
be needed to tip the balance in favor of up- 
holding the arrest and resulting search. 
Here, for example, no door handles were 
tried and no cars were repeatedly circled by 
the appellant.” 


Compare Addis to State v. Gibbons, 
617 So. 2d 854 (Fla. 2d DCA 1993). In 
Gibbons, a man was seen by a civilian 
witness in the early morning hours in 
a residential area, carrying a large 
black bag and looking into cars. The 
police tracked the individual from that 
scene with a K-9 dog, soon thereafter 
leading to the defendant, who fit the 
physical description of the individual 
seen, including possessing a large black 
bag. The defendant emerged from a 
dark alley on a bicycle and stopped to 
look around as if to see if someone was 
watching. The defendant initially be- 
gan to flee upon seeing the police but 
stopped when the K-9 dog barked. The 
defendant’s explanation of his actions 
was filled with falsehoods and incon- 
sistencies. The court held that probable 
cause existed to effect an arrest for loi- 
tering and prowling.” 


Element 3 

. ..whereupon the officer gives the sub- 
ject a Miranda warning and asks the sub- 
ject to explain his or her conduct, and 
then arrests the subject. 


The loitering and prowling statute 
does not require that a suspect be ad- 
vised of Miranda” rights against self- 
incrimination before the suspect is re- 
quested to “identify himself and explain 
his presence and conduct.” However, the 
case law, beginning with Ecker, holds 


that before a suspect can be arrested 
for loitering and prowling, the police 
must inform the suspect of his or her 
Miranda rights before offering the de- 
fendant an opportunity to identify him- 
self and explain his presence and con- 
duct. 

The loitering and prowling statute 
also states that this opportunity to ex- 
plain must be provided “unless flight 
by the person or other circumstance 
makes it impracticable.” I am unaware 
of any case holding that the circum- 
stance in that case made the opportu- 
nity to explain “impracticable” and 
therefore unnecessary. In Z.P. v. State, 
440 So. 2d 601 (Fla. 3d DCA 1983), the 
court held that flight by the suspect 
alone was not a sufficient circumstance 
to waive the requirement of providing 
him with an opportunity to explain his 
actions. In D.L.B. v. State, 685 So. 2d 
1340 (Fla. 2d DCA 1996), the juvenile 
suspect fled from the investigating po- 
lice officer under suspicious circum- 
stances and, after apprehension, was 
not questioned about his actions before 
being arrested for loitering and prowl- 
ing. The Second District Court of Ap- 
peal rejected the state’s assertion on 
appeal that the suspect’s flight made it 
impractical to afford an opportunity to 
explain his actions: “[T]he opportunity 
to explain himself arose when the ap- 
pellant was finally apprehended.” I 
suspect that flight from the scene could 
be sufficient under circumstances 
where the suspect completely escapes 
the police at the time of the incident 
and is apprehended at a later time and 
place, say through an arrest warrant. 

In almost all cases where an arrest 
is made the defendant either gives no 
explanation for his or her actions or 
gives an explanation that is clearly 
phony or even inculpatory. If the defen- 
dant is able to talk his or her way out 
of the predicament, the officer will not 
make the arrest and the state attorney 
and court system will never see the case 
in the first place. However, where the 
defendant gives a facially reasonable 
explanation for his or her conduct, the 
officer must take steps to verify or dis- 
prove the defendant’s story before an 
arrest can be effected.”* The refusal to 
identify oneself cannot provide the ba- 
sis for a loitering and prowling charge.”’ 

If, after the appropriate Miranda 
warning, defendants refuse to make 
any statement, can their failure to ex- 
plain their conduct be used against 


them at trial? The cases hold that the 
defendant is not required to explain his 
or her presence or conduct and the fail- 
ure to do so cannot be used against the 
defendant,” but that the defendant’s 
refusal to identify himself or herself— 
although not conclusive in establishing 
that the officer’s alarm or concern was 
justifiable—may be used as evidence to 
help establish this fact.” 


Conclusion 

The framework presented above is 
an attempt to make an unwieldy, 
poorly worded criminal statute and 
the cases interpreting it somewhat 
comprehensible. A better solution 
would be for the legislature to address 
the problem by drafting a new “crimi- 
nal prowling” statute, using the case 
law as a guide in passing constitu- 
tional muster and in more tightly de- 
fining the behavior at which the stat- 
ute would be directed.Q 


1 856.021. LOITERING OR PROWLING; 
PENALTY 
(1) It is unlawful for any person to loiter or 
prowl in a place, at a time or in a manner 
not usual for law-abiding individuals, un- 
der circumstances that warrant a justifiable 
and reasonable alarm or immediate concern 
for the safety of persons or property in the 
vicinity. 
(2) Among the circumstances to be consid- 
ered which may be considered in determin- 
ing whether such alarm or immediate con- 
cern is warranted is the fact that the person 
takes flight upon appearance of a law en- 
forcement officer, refuses to identify him- 
self, or manifestly endeavors to conceal him- 
self or any object. Unless flight by the 
defendant makes it impracticable, a law en- 
forcement officer shall, prior to any arrest 
for an offense under this section, afford the 
person an opportunity to dispel any alarm 
or immediate concern which would other- 
wise be warranted by requesting him to 
identify himself and explain his presence 
and conduct. No person shall be convicted 
of an offense under this section if the law 
enforcement officer did not comply with this 
procedure or if it appears at trial that the 
explanation given by the person is true and, 
if believed by the officer at the time, would 
have dispelled the alarm or immediate con- 
cern. 
(3) Any person violating the provisions of 
this section shall be guilty of a misdemeanor 
of the second degree, punishable as provided 
in s. 775.082 or s. 775.083. 

A related statute, Fia. Stat. §856.031, 

provides: 
856.031 ARREST WITHOUT WARRANT 
Any sheriff, policeman or other law enforce- 
ment officer may arrest any suspected loi- 
terer or prowler without a warrant in case 


A solution would 
be for the legislature 
to draft a new 
statute, using the 
case law as a guide 
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delay in procuring one would probably en- 
able such suspected loiterer or prowler to 
escape arrest. 

2 See id. 

3 Fra. Star. §901.15(1). 

4 Springfield v. State, 481 So. 2d 975 (Fla. 
4th D.C.A. 1986); T.L.F. v. State, 536 So. 2d 
371 (Fla. 2d D.C.A. 1989). 

5 State v, Ecker, 311 So. 2d 104, 111 (Fla. 
1975) (emphasis added). 

§ Z.P., 440 So. 2d at 601. 

7 DA. v. State, 471 So. 2d at 151. 

8 Td. at 152. 

9 Td. at 153. 

10 Td. at 151. 

13 Bell, 311 So. 2d at 110. 

4 Interestingly, in Bell there is no indica- 
tion that the defendant was given an oppor- 
tunity by the officer to explain his conduct 
on the scene before Bell was arrested. It 
appears from the opinion that the defendant 
testified in court regarding what had oc- 
curred; this was apparently deemed to be a 
sufficient “opportunity to explain his pres- 
ence and conduct,” Ecker, 311 So. 2d at 111. 

15 See D.A v. State, 471 So. 2d at 151 (at 
3:15 p.m., a police officer saw the defendant 
and an adult male by a van parked in an 
alley in a residential area; they fled through 
yards at the sight of the officer; the van had 
a punched ignition. The court held that 
there was no incipient criminal conduct 
here, just evidence of an involvement in an 
already completed crime, i.e., the theft of 
the van); Robinson v. State, 550 So. 2d 1186, 
1188 (Fla. 5th D.C.A. 1989) (the defendant 
was seen in the area of a police parking lot 
before and after a bomb threat to the cars 
was received and the defendant was identi- 
fied by his voice; the defendant refused to 
answer questions; the court held that any 
substantive crime committed had already 
been completed so there was no loitering 
and prowling—“nothing pointed to the pos- 
sibility of future criminal activity”); Spring- 
field, 481 So. 2d at 975 (at 10:40 p.m., the 
police officer responded to a report of a black 
male walking from behind the complainant’s 
house carrying something; the officer saw 


the defendant carrying a tape recorder in 
his arms and staggering; the defendant said 
he found it in garbage, but there was no dew 
or dirt on it; the defendant had no ID and 
could not explain his presence in area; the 
officer knew the defendant as a burglar who 
gave similar explanation at a previous bur- 
glary; the court held there was no probable 
cause to arrest for loitering and prowling 
because the crime was not about to happen 
nor was it ongoing, rather it was completed); 
VE. v. State, 539 So. 2d 1171, 1172 (Fla. 3d 
D.C.A. 1989) (a woman saw the defendant 
looking in her window and another person 
trying to open her door; when she called out 
to them they answered in Spanish, where- 
upon she said “No” and they left. Police 
found them walking one and a half blocks 
away; the defendant said he was looking 
for a friend’s house, his companion gave a 
conflicting statement and in fact admitted 
committing a burglary in the area. The court 
held that any crime here was already com- 
mitted. There was insufficient evidence that 
the defendant was about to attempt to com- 
mit a criminal act); TW. v. State, 676 So. 2d 
1013 (Fla. 2d D.C.A. 1996) (the defendant 
was seen carrying a chain saw, suspected to 
be stolen, next to a pawn shop at 4:00 a.m.; 
the court held there was insufficient evi- 
dence of a prospective crime). 

16 D.A, 471 So. 2d at 152. 

17 Freeman v. State, 542 So. 2d 483 (Fla. 
2d D.C.A. 1989) (the defendant was seen 
hanging around a street corner by a store 
with a no loitering sign); L.S. v. State, 449 
So. 2d 1305 (Fla. 3d D.C.A. 1984) (a 14 year- 
old and two companions were seen crouch- 
ing in bushes near an expressway exit, a 
site of numerous robberies); White v. State, 
458 So. 2d 1150 (Fla. 1st D.C.A. 1984) (the 
defendant was found asleep in his car); 
Woody v. State, 581 So. 2d 966 (Fla. 2d 
D.C.A. 1991) (the defendant was with a 
group of males in a residential area who fled 
at the sight of police; the defendant ex- 
plained he was just hanging out); contra, 
State v. Lookretis, 657 So. 2d 1237 (Fla. 2d 
D.C.A. 1995) (at 1:05 a.m. the defendant was 
seen walking from his car between build- 
ings in a public housing project and return- 
ing to his car in 15 minutes, and the officer 
knew defendant did not live there; the court 
held that this was sufficient to raise an 
alarm with the officer and when the 
defendant’s explanation for his actions was 
inconsistent with his actions, the officer had 
probable cause for a loitering and prowling 
arrest); Van Goff v. State, 687 So. 2d 926 
(Fla. 2d D.C.A. 1997) (the defendant was 
sitting at 9:00 p.m. near dumpsters by a 
convenience store open for business, the 
store being a site of numerous recent 
crimes). 

18 See B.A.A. v. State, 356 So. 2d 304 (Fla. 
1978) (a juvenile was approaching cars 
stopped at a traffic light and engaging them 
in conversation); Blanding v. State, 446 So. 
2d 1135 (Fla. 3d D.C.A. 1984) (the defen- 
dant was seen engaging in two suspected 
drug transactions and then fleeing during 
a third); Carroll v. State, 573 So. 2d 148 (Fla. 
2d D.C.A. 1991) (the defendant was in a 
parked truck speaking to someone by his 
car door, and this other person fled upon 
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sighting the police, and the defendant gave 
inconsistent answers regarding his presence 
and conduct); C.V.H. v. State, 557 So. 2d 927 
(Fla. 5th D.C.A. 1990) (the defendant was 
seen in the company of another who sold 
drugs in a convenience store parking lot); 
McGee v. State, 673 So. 2d 186 (Fla. 4th 
D.C.A. 1995) (the defendant was seen en- 
gaged in possible drug transaction); Palmer 
v. State, 543 So. 2d 475 (4th D.C.A. 1989) 
(the defendant was seen talking to a known 
drug dealer and walking with him to an 
unlit area for a brief period). 
19 D.A., 471 So. 2d at 153. 
20 See also Levin v. State, 449 So. 2d 288 
(Fla. 3d D.C.A. 1983), aff'd, 452 So. 2d 562 
(Fla. 1984) ( the defendant was walking with 
a companion along a street at 3:00 a.m. ina 
residential area where burglaries had oc- 
curred, carrying a fishing pole and proceed- 
ing toward open water; the court held there 
was no founded suspicion of a crime). Com- 
pare with State v. Spurling, 385 So. 2d 672 
(Fla. 2d D.C.A. 1980) (the defendant was 
urinating on the side of a truck in bowling 
_ alley parking lot, the site of loitering and 
. other problems; the court held that founded 
suspicion for loitering and prowling existed). 

21 See also Ingram v. State, 502 So. 2d 529 
(Fla. 4th D.C.A. 1987) (the police saw the 
defendant knocking on a window at an 
apartment complex and later was knocking 
on an apartment door several blocks away. 
The defendant said a friend named Jeff lived 
there and that she was trying to get a ride 
home. The resident in the adjacent apart- 
ment said it had been empty for several 
months. The police took the defendant to 
the first apartment; the resident did not 
know the defendant—at a later hearing he 
said the defendant was an acquaintance. 
Police testified the defendant did not hide 
or make furtive moves and there was noth- 
ing to indicate the defendant was about to 
break into the apartment. The court held 
that the misinformation given by the defen- 
dant did not give rise to probable cause for 
a loitering and prowling arrest); T.-L.F. v. 
State, 536 So. 2d 371 (Fla. 2d D.C.A. 1988) 
(a juvenile, shirtless, was seen by the po- 
lice standing outside the rear of a building 
talking to an employee of the building and 
a construction worker. The juvenile refused 
to identify himself to the officer and would 
not explain his presence at the rear of the 
building. The court held that there was no 
probable cause for loitering and prowling); 
White v. State, 458 So. 2d 1150 (Fla. 1st 
D.C.A. 1984) (the defendant was seen sleep- 
ing in a car at 1:00 a.m. parked at a hospi- 
tal adjacent to a school which had been re- 
cently burglarized; the court held that there 
was no probable cause for loitering and 
prowling); Chamson v. State, 529 So. 2d 1160 
(Fla. 3d D.C.A. 1988) (at 10:00 p.m. the de- 
fendant entered a hotel and walked towards 
the stairs; after three requests from the 
manager to leave, the defendant complied. 
At 11:30 p.m. the defendant was crouching 
in an alley next to the hotel. The defendant 
said he was there to visit a friend at the 
hotel but could not supply the name or room 
number. The court held that there was no 
probable cause for a loitering and prowling 
arrest); G.E.C. v. State, 586 So. 2d 1338 (Fla. 
5th D.C.A. 1991) (in the evening hours, the 


police received calls of black males lurking 
on foot behind a store. The police saw a 
vehicle without its lights on driving on the 
dirt road behind the store. The car turned 
onto the highway and then turned its lights 
on. The officers attempted to stop the car; 
a passenger jumped out and fled on foot. 
There were cassette tapes strewn over the 
front seat and speakers which were not 
bolted down were in the back. The court held 
that there was no probable cause for a loi- 
tering and prowling arrest.) 

22 See also A.L.B. v. State, 399 So. 2d 483 
(Fla. 3d D.C.A. 1981) (in midday, the police 
saw the juvenile crouched down in a yard 
at the rear of a private residence and, as 
they approached and exited their car, saw 
the juvenile walk away from the home and 
drop a glass piggy bank filled with coins; 
when their suspicion was not dispelled, po- 
lice had probable cause to arrest the juve- 
nile); State v. Caballero, 396 So. 2d 1210 
(Fla. 3d D.C.A. 1981) (at 1:00 a.m. the po- 
lice saw the defendant’s car parked at a gas 
station next to a closing restaurant with its 
lights out and motor running; someone ran 
to the defendant’s car and got in. The car 
proceeded to the highway with lights still 
off, then made a U-turn and turned its lights 
on. When stopped, the defendant said he 
had gone to the gas station to make a U- 
turn. The court held that probable cause 
existed for a loitering and prowling arrest); 
State v. Gibbons, 617 So. 2d 854 (Fla. 2d 
D.C.A. 1993) (at 1:00 to 2:00 a.m. a neigh- 
bor saw a man in the rear of a house in a 
residential area, carrying a large black bag 
and looking into cars. The police tracked 
from that scene with a K-9 dog, soon there- 
after leading to the defendant, fitting the 
physical description of the individual seen, 
including possessing a large black bag. The 
defendant emerged from a dark alley on a 
bicycle and stopped to look around as if to 
see if someone was watching. The defendant 
initially began to flee but stopped when the 
dog barked. The defendant’s explanation of 
his actions was filled with falsehoods and 
inconsistencies. The court held that prob- 
able cause existed to arrest for loitering and 
prowling); State v. Jones, 454 So. 2d 774 
(Fla. 3d D.C.A. 1984) (the defendant was 
found at 2:40 a.m. alone outside of a busi- 
ness in a commercial district pushing a shop- 
ping cart full of cartons. He disavowed any 
knowledge or possession of the cart or car- 
tons when questioned by police. He had no 
ID and gave factually conflicting explana- 
tions regarding his intentions. The court 
held that an arrest for loitering and prowl- 
ing was proper); State v. Lookretis, 657 So. 
2d 1237 (Fla. 2d D.C.A. 1995) (at 1:05 a.m. 
the police saw the defendant stop his car in 
front of a duplex in a housing authority, turn 
off the car lights and quickly back up. The 
defendant then exited the car and walked 
out of sight between some duplexes, return- 
ing 15 minutes later. The officer knew the 
residents, who were all black, and did not 
know the defendant who was white. The 
officer knew the duplexes were documented 
crack houses. The defendant then gave in- 
consistent explanations for his actions and 
presence. The court held that the officer had 
probable cause to arrest for loitering and 
prowling); Towne v. State, 495 So. 2d 895 
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(Fla. 1st D.C.A. 1986) (at 1:00 a.m. the de- 
fendant was seen by police—dispatched in 
response to a prowler complaint—walk 30 
paces, stop next to a window, then crouch 
down and look in the window for several 
seconds. When the defendant realized the 
officer was watching him he quickly walked 
away. The defendant matched the descrip- 
tion given of the reported prowler. The of- 
ficer caught up to the defendant; the defen- 
dant was unable to explain his presence or 
actions. The court held that probable cause 
existed for a loitering and prowling arrest.) 

23 Miranda v. Arizona, 384 U.S. 436 (1966). 

*4 Ecker, 311 So. 2d at 110, but see the com- 
panion case Bell, 311 So. 2d at 111, wherein 
the defendant was not questioned on the 
scene but rather testified at trial. In S.F v. 
State, 354 So. 2d 474 (Fla. 3d D.C.A. 1978), 
the court held that the police must afford 
the suspect the opportunity to explain his 
actions and that the state may not rely ona 
statement given to another civilian indi- 
vidual on the scene. 

25 D.L.B., 685 So. 2d at 1340. 

26 Spears v. State, 302 So. 2d 805 (Fla. 2d 
D.C.A. 1974). 

27 Robinson v. State, 550 So. 2d 1186 (Fla. 
5th D.C.A. 1989). 

28 Ecker, 311 So. 2d at 110. 

29 D.A., 471 So. 2d at 154. See also Smith 
v. State, 22 Fla. L. Weekly D1467 (Fla. 4th 
D.C.A. 1997), wherein the defendant’s con- 
viction was reversed for repeated references 
by the prosecutor to the defendant’s failure 
to explain his presence and conduct to the 


Joseph D. Robinson is an assistant 
state attorney and chief of the felony 
screening unit of the Dade County 
State Attorney’s Office. He received 
his B.S. from the University of IIlli- 
nois in 1976 and his J.D. from North- 
ern Illinois University in 1981. 

This column is submitted on be- 
half of the Criminal Law Section, 
Claire K. Luten, chair, and Randy E. 
Merrill, editor. 
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Corporate Counsel Guide 

The New York State Bar Association 
has published an expanded second edi- 
tion of the Corporate Counsel’s Guide 
which contains four reports issued by 
the association’s Corporate Counsel 
Section. The subjects of these reports 
are 1) engagement letters for legal ser- 
vices; 2) planning and budgeting of le- 
gal services for corporations by outside 
counsel; 3) cost-effective management 
of corporate litigation; and 4) outside 
counsel bills for corporate clients. 

While the reports recognize that 
there is no single “correct” approach for 
all corporations, the section has pro- 
posed models that touch on the more 
common potential problem areas. The 
section’s goal was to recommend basic 
models adequate for many different 
types of engagements while not so 
lengthy or complex as to discourage 
widespread use. 

The reports contain numerous spe- 
cific practical suggestions to assist at- 
torneys and corporate clients in han- 
dling legal matters more effectively. 

The guide contains a detailed table 
of contents, 12-page index, and 193 
footnotes supplied by the Albany Law 
Review which provide citations to nu- 
merous articles and sources of informa- 
tion about litigation management. 

Price is $30. Check or money order, 
payable to the New York State Bar As- 
sociation, may be mailed to CLE 
Registrar’s Office, New York State Bar 
Association, One Elk St., Albany, New 
York 12207. 


Big Trouble 
by J. Anthony Lukas 

On a snowy night just after Christ- 
mas, 1905, in the small town of 
Caldwell, Idaho, the state’s former gov- 
ernor, Frank Steunenberg, was blown 
“into eternity,” by a bomb attached to 
his garden gate. Starting with this in- 
cident, two-time Pulitzer Prize winner 
J. Anthony Lukas creates a saga that 
embraces the political and social pas- 
sions of an entire nation at century’s 
turn in Big Trouble: A Murder in a 


Small Western Town Sets Off a Struggle 
for the Soul of America. 

The centerpiece of the book is Lukas’ 
account of the trial that followed the 
murder, which was investigated by 
Pinkerton detective James McParland. 
McParland’s plan to kidnap the radical 
union leader “Big Bill” Haywood from 
Colorado to stand trial in Idaho set the 
scene for a confrontation between the 
prosecutor, Senator William Borah, and 
the defender, Clarence Darrow. Ulti- 
mately, the case drew the attention of 
Justice Oliver Wendell Holmes and his 
Supreme Court colleagues, who sanc- 
tioned the kidnapping. President 
Theodore Roosevelt aggressively inter- 
vened in the case, sparking massive 
protests by workers across the land. 

Drawing on many previously undis- 
covered sources, Lukas offers new in- 
formation that contributes greatly to 
his fresh interpretation of the roots and 
consequences of the Haywood case. He 
reports that in a letter Roosevelt tried 
to influence the Court by labeling 
Haywood “an undesirable citizen.” The 
author reveals that Darrow probably 
bribed a key corroborative witness and 
that the mine owners of Colorado not 
only financed the trial, but called most 
of the shots for the prosecution. 

As J. Anthony Lukas examines the 
fault lines in the American society of 
nearly a hundred years ago, he suggests 
which of these great dilemmas remain 
unresolved today, as the 20th century 
draws to a close. 

Big Trouble (875 pages) is published 
by Simon & Schuster, 1230 Avenue of 
the Americas, New York 10020, 212/ 
698-7541 and sells for $32.50. 


Ashes to Ashes 
by Richard Kluger 

Now in paperback, Ashes to Ashes, 
America’s Hundred-Year Cigarette War, 
the Public Health, and the Unabashed 
Triumph of Philip Morris, takes the 
reader behind the scenes of one of the 
most controversial and drawn-out 
battles in recent times. He gives read- 
ers a vivid and gripping portrait of in- 


genious marketing, corporate hypocrisy, 
painstaking medical detective work, 
and legal sophistry. 

Ashes to Ashes (848 pages) is the win- 
ner of the Pulitzer Prize and a National 
Book Critics Circle Award finalist. It is 
published by Vintage Books, 201 East 
50th St., New York 10022 and sells for 
$18. 


ABA Deskbook 

The ABA General Practice, Solo, and 
Small Firm Section has published Real 
Estate Closing Deskbook describing real 
estate concepts and explaining the me- 
chanics of handling a closing. Readers 
will learn how to recognize a complete 
legal description, analyze a survey re- 
port, determine the status of a title, 
avoid potential conflicts of interest, re- 
view a loan package, and conduct a clos- 
ing ceremony. 

It also contains dozens of checklists, 
forms, sample letters, and step-by-step 
procedures to organize a practice and 
guard against errors. The book also fea- 
tures a state-by-state review of 48 com- 
mon topics and questions such as con- 
veyance and recording requirements, 
fees, foreclosure regulations, taxes, 
homestead laws, insurance regulations 
and rates, and liens. 

Real Estate Closing Deskbook (268 
pages) by K.F. Boackle sells for $89.95 
and may be ordered by phone at 1-800- 
285-2221 or from the ABA, Publication 
Orders, P.O. Box 10892, Chicago, IL 
60610-0892. 


=BooksNow 


To order these books, (24 hrs, 365 
days), call (800)96-BOOK-1 (ext. 5700). 
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ATTORNEY REFERRAL SERVICES 


@ A-A-A Attorney Referral Service. Last month we 
referred over 9000 people to our attorneys. Referrals 
for all legal categories. Florida/Statewide. Call Now! 
1-800-733-5342. Also require New York, California, 
Georgia licensed attorneys. Look for our ad in the 
Florida Bar Directory and Martindale-Hubble Yellow 


Pages. 


@ Save 50% on law books. Call National Law Re- 
source. America’s largest law book dealer. All sets 
guaranteed excellent and up-to-date. Your satisfac- 
tion absolutely guaranteed. We buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E-mail: lawstuff 
@aol.com 


®@ William S. Hein & Co., Inc., serving the legal com- 
munity for over 70 years, guarantees your satisfac- 
tion on all your used law book transactions. We buy 
and sell from single books, sets, to complete collec- 
tions. Including federal, state and foreign materials. 
For all your law book needs, call (800)496-4346 or 
fax (716)883-5595. 


CLAIMS PROCESSING | 


@ Property Damage Claims Processing, 1st & 3rd 
Party Claims Specialists, 24-48 hr. traffic reports, pic- 
tures taken, car rentals available. Dade, Broward & 
Palm Beach. Referrals Provided. Resonable fees. 
The Accident Solution Team, Inc. 800-459-8326 


_EXPERTWITNESS 


Accident 


® Accident Expert Services. Accident reconstruc- 
tion, slip/trip and fall analysis, computer animations, 
occupant kinematics, and seat belts. Andrew A. 
Snider, Snider Consulting, Inc., 10097 Cleary Bivd., 
Suite 519, Ft. Lauderdale, FL 33324. (954)236-0028. 


Handwriting 


® Forensic Document Examiner/ Handwriting 
Expert: Don Quinn, 4040 Woodcock Drive, Suite 
147, Jacksonville, FL 32207, (904)724-5876. Thirty 
years experience in Federal and State Crime Labo- 
ratories. Qualified in Federal and State courts. Re- 
tired FDLE Document Examiner. 


~SNI:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


by opp sin | 
ay by 0 
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 MEDICAL/DENTAL MALPRACTICE EXPERTS 
f° GRATIS TEAM PREVIEW: for merit, causation and liability. We shall confer with you : 
ix great detail the intimate clinical issues and standards of care (lab sip by ab sip it 
you capitalize any expert fees, We shal e BRUTALLY CANDID 
typically promulg: side, Our system insures expert witnesses 
will surmount closest scrutir We proffer no lists of UNIVERSITY 
J TYPES WHO ARE WEAK, VACILLATE AND CAN SABOTAGE YOUR CASE at the height of 
Bp their testimony. No physicians or atorneys sit upon our B.D. We have no tes to med 
J plaintiff and defense to over 750 (REPEAT) law firms since 1986, We invite you to meet 
with us. STATSTAT AFFIDAVITS SUPER RUSH. Our basic fee is $295, Full disclosure 
__,HICAl: Health Care Auditors, Inc. ‘Telephone (813) 579-8054 
13577 Feather Sound Drive, Penthouse 
Clearwater, Florida 33762-5552 We are please to recive your eal. 


LAWYER SERVICES 


Mental/Developmental 
Disabilities 
& Administration of programs for persons with 
mental retardation or developmental disabilities. Em- 
phasis on propriety of individual treatment in com- 


munity or institutional settings related to compliance 
with state or federal regulations. (316) 221-6415. 


Medical 


@ Board Certified Psychiatrist in private practice 
available for reviewing records, evaluations, and pro- 
fessional opinions and/or testifiying. Please tele- 
phone (561) 842-9550 or Fax: (561) 842-9114 


Security 


@ Premises Liability: Lawyer, 30 years experience, 
former Police Chief, Commander in Orange Co. 
Sheriff's Office, Instructor at University of Central 
Florida teaching Security Administration, Ron Lynch 
(407) 275-2614. 


@ Experienced expert for security or police mat- 
ters, former Miami Beach Police Chief, 26 years 
experience, F.B.!. Academy Graduate, Masters De- 
gree, Certified Instructor. Lou Gasto (954) 434-0413 


Toxicology 


@ Chemical Toxicologist. Twenty-four years expe- 
rience in Sampling and expert witness- industry, gov- 
ernment and university research. Soc. of Toxicol- 
ogy, SETAC, American College of Toxicology. Dr. R. 
L. Lipsey, (904)398-2168. 


Trust 


@ Expert Witness Trust & Bank Investments: 
Twenty years investment experience. Former vice 
president/portfolio manager Chase Manhattan, Sun 
Bank, United Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University of Pennsyl- 
vania. BS economics, dual major: finance/econom- 
ics. S.E.C.--registered investment advisor. Steve 
Stern, CFA, 240 Crandon Bivd., #209, Key Biscayne, 
FL 33149; (305) 361-9772. 


INSURANCE STRUCTURED 


@ Top dollar paid for insurance settlements, lot- 
tery winnings, notes, Law Firm Receivables and pe- 
riodic payment contracts. Heartland Capital Fund- 
ing, Inc., (800)897-9825. “Professional Annuity Fund- 
ing for you and your client.” 


LEGAL RESEARCH 


®@ Florida’s Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done 
by full-time, experienced Florida Bar members. From 
citation reports to appellate briefs. (800)342-0399. 


G.A. Tomlinson P.E. 


Born 2-12-24, Amarillo, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. 
Mech. Engineering; Unit Rig 
& Equipment Co., Tulsa, 
1949-1982; Responsible for 
all engineering functions 
1957-1975; Formed Com- 
pany for Unit Rig in Brazil 
1976; General Manager, Ca- 
nadian Operations, 1977; In 
charge of Unit Rig Product 
Litigation 1977-1982. 


8425 South 73rd East Avenue 
Tulsa, OK 74133 (918)252-1905 


FAX (918)254-9116 


Expert Witness 


GRADUATE MECHANICAL ENGINEER 
32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, including: 
¢ Forklifts & Hoists 
¢ Material Handling Equipment 
Construction Equipment 
Trucks of all types 
Heavy Vehicles 
Airline Ground Handling Equipment 
Oil Field Equipment 
Ditching Machines 
* Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


No travel time charge to Florida 


GP 
€7 800 


Introduces "PUSH" Technology 


Hardcopy status reports and confirmations automatically 
delivered (pushed) to your office by e-mail or fax 


On-line, secure paper tracking via the World Wide Web 
24 hours a day at www.serve-em.com 


Operator assisted paper tracking and status reporting by 
our "Process Expediters” toll-free at: 1-800-737-8336 


Competitive State, National, and International coverage 
with a single toll-free phone call to: 1-800-737-8336 


All service of process managed by members of the 
"National Association of Professional Process Servers" 


Call toll-free today 
1-800-737-8336 member 
Operations Center: 301 Clematis St., 3rd Floor @ West Paim Beach, FL 33401-4601 


"See the difference” 


QUALITY SOFTWARE, 
Now For WINDOWS: 


FASTER, SMARTER & EASIER To Use. 


Best Case Bankruptcy for Windows is 
the friendliest, most powerful software 
available for producing debtors’ forms. 


Call today for your FREE evaluation 
version, brochure and price list. 


1.800.492.8037 


Best Case SOLUTIONS, INC. 
600 Davis Street, Suite 201 
P.O. Box 32 

Evanston, IL 60204-0032 


Reacu Us On THE 
Wor Wipe Wes AT: 
www. bestcase.com 


VISA * MASTERCARD * AMERICAN EXPRESS 
60-DAY MONEY-BACK GUARANTEE 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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BANKRUPTCY 
NIKAUP 
| 
BEST CASE | 


LAWYER SERVICES 


@ The Legal Pad, Inc. Your legal research and writ- ee. ' 
ing partner. A member of the Florida Bar with litiga- iter-City Testing 
tion and appellate experience will perform all work. Consulting “2 
Objective opinion letters and argumentative plead- ESTIMONY 
ings and briefs available. You determine deadline 
and budget. Competitive rates (904) 730-0202. 


Technical Evaluations and 
Expert Testimony © Credible Experts 
Inquiries Welcome All physicians are board-certified. Most 
Accident Reconstruction; Athletic/Sports Accidents; are medical school faculty members. 


Aviation/Boating; Biomedical Injury Analysis; Within 90 minutes of talking with 
Construction Safety; Elevators/Escalators; Fires/ 
LITIGATION REFERRAL Explosions; Flammability-Materiais; Glass/Metal Dr. Lerner we will fax the proposed 


Fracture; Helmet Injuries; Ladder Injuries; Pollution- specialist’scurriculum vitae and retainer 
Air & Water; Safety/Electrical Engineering; Slips and agreement for review. 

@ Experienced Patent and Copyright attorney Falls; Toxic Exposure; Transportation, Tire & : 
available for plaintiff contingency cases in South Highway Safety; Warnings/Instructions Serving legal professionals since 1975. 


Florida Fax: (954) 568-0825 
rida Fax: (954) rrnerone Dr. STEVEN E. LERNER 
(561)338-7771 & ASSOCIATES 
North Federal Highway 1-800-952-7563 


Boca Raton, FL 33431 


® Historians, Spanish Translators: 25 years’ re- 
search experience in Florida M.A., Ph. D. level. 
Property boundaries; lakes and rivers; road loca- 
tions; Spanish land grants; Translations, Spanish- 
English & reverse. (904) 794-1826; FAX 794-2600; 


Se (850) 561-5685 


BUSINESS 
APPRAISALS 


Valuations of 
Medical Practices and 
Other Professional Practices, 


Medical Experts 


Estate and Gift Taxes 
Mergers and Acquisitions 


Florida physicians have more credibility 
BUSINESS with Florida juries. We have more than 


poo 900 Florida physicians who have agreed 


of Florida to review your malpractice case and, if it 
aw has merit, testify for you. Plaintiff or 
Peed, Koross, defense. 


Finkelstein & Crain, P.A. 


CPAs THE ALTERNATIVE to typical referral services: we 
350 S.E. 2nd Street make full disclosure of our recruiting methods! 
Ft. Lauderdale, FL 33301 


icians for Quality 


info@pkfccpa.com 


-800-284-362 


Leroy Koross, CPA 
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THIS IS WHAT 
INVESTING CAN BE. 


SHE WANTS FINANCIAL SECURITY FOR HER FAMILY. 
SO SHE CAN SEND TWO CHILDREN TO COLLEGE. 


AND PLAN FOR THE DAY SHE CAN RETIRE. 


IT’S ALL ABOUT LISTENING. 


This is what investing can be. Our investment professionals at SunTrust start by listening and 
learning. Not selling. Since they focus solely on investments, they can develop a long-term solution to 
help meet your goals. Plus they draw on 106 years of experience and the full resources of one of the 


largest investment managers in the Southeast. Real people who listen. Objective 


assistance that helps you get results. This is what investing can be. At SunTrust. SUNT RUST 


Call 1-800-526-1177 today to get one of our professionals listening to you. _ Be Ready For Life’ 


www.suntrust.com 


Investments: Are not FDIC insured « Are not guaranteed by any bank « May lose value. 
Investments are offered through SunTrust Securities Inc., a registered broker/dealer. Member NASD, SIPC. 


©1997 SunTrust is a registered service mark belonging exclusively to SunTrust Banks, Inc. 
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new research 
breakthrough here. 


The Key to Good Law 


=. 


Introducing KeyCite: It’s a full citator and case-finder, rolled But what's really revolutionary is KeyCite’s case-finding power. 
into one easy-to-use, graphical service. Only KeyCite integrates West-reported case law, the headnote analysis 
KeyCite sets a new standard for verifying whether your case is good of it, and West Topic and Key Numbers so you can find related cases 
law, and for quickly identifying cases that support your argument. faster. You can focus on your issue by viewing headnotes in full text. 
For starters, KeyCite is amazingly current. You enjoy the added Choose just the headnote you want. Then jump to cases on point! 
confidence of knowing that the same day a case is added to KeyCite is comprehensive, too. It covers more than one million 
WESTLAW’ it is on KeyCite. unreported cases, all reported federal cases, and state cases back to 
West legal editors go the extra mile to read each and every case, the earliest reported decisions for most states—with more 
and assign red and yellow status flags to warn you instantly coverage being added weekly. y_N 
of negative history. TRY KEYCITE THROUGH 
Innovative depth of treatment stars immediately tell you which m NOVEMBER 30, 1997.* 
cases discuss your case the most. And quotation marks tell you “— ___ Or request the FREE booklet. You'll discover WEST 


precisely where your case has been quoted. —“—— 4 powerful new way to do research. GROUP 


FREE TRIAL! Call 1-800-700-9378 or visit www.keycite.com 


* Some restrictions apply. KeyCite is a service mark of West Publishing Company © 1997 West Group 8-9404-7/9-97 
1-522-810-5 


